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WHEN you are faced with a baffling problem presenting legal 
concepts turn to AMERICAN JURISPRUDENCE. 


Our courts, State and Federal, have decided and have 
caused to be published decisions estimated to number over one 
and a half million. In this multitude of cases lies the law, which 
under the doctrine of judicial precedent governs our system. 


AMER!CAN JURISPRUDENCE, recently completed, brings you the 
contents of this mass of reported legal decisions in logical and 
classified form. Its editors have extracted from this mass of 
case law the principles and arranged them in text form. The 
result is a collection of over 400 treatises arranged alphabet- 
ically from “Abandonment” to “Zoning.” 


AMERICAN JURISPRUDENCE is perhaps the most widely used 
general treatise in this country, having been accepted by all 
the courts as an accurate and comprehensive treatment of the 
case law. A letter will secure full details. 
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It is not merely a work on Contracts, as such, but a great 
authority on the whole field of Law, in which Contracts 
operates. Contracts is one of the foundations of all law. 
About 75% of all subjects of law are treated. 


It is the first place to look on any question of law. It will 
save you hours of time. 


It gives thorough Annotations to all the State Reports, 
Annotated Reports and Reporter Systems. 


It gives citations to leading articles reflecting contractual 
matters in Law Reviews. 


It gives a table of all the various Restatements cited and 
where they may be found in Williston On Contracts. 


It has the finest collection of Contract Forms, and an Index 
of Clauses, assuring a clause that has been adjudicated. 


It has a table of approximately 85,000 cases from all 
jurisdictions. 


It is the recognized authority—cited by the Courts, 


It is important that the forms prepared for your clients 
reflect the experience and wisdom of Professor Williston 
in matters pertaining to contractual relations and situations. 


Its cost is very small in comparison to the benefits to be 
derived. 


WRITE TODAY FOR FULL INFORMATION 


BAKER, VOORHIS & CO., INC. 


30 BROAD STREET @ NEW YORK 4, N. Y. 











Phone your local Hartford repre- 
sentative, supply brief, simple data, 
and you can quickly get any needed 
form of Fidecinxy Bond up to 
$5,000. 


This fast, simplified Hartford 
bonding procedure enables you to 
offer your clients all the advantages 
of corporate suretyship when 
named in any fiduciary capacity, 
with all red tape eliminated. There 
are no lengthy questionnaires for 
you to complete—nothing for 
clients to sign. 

Only information required are 
essentials such as the name, ad- 
dress, and amount of estate. 

Through this arrangement all 
obstacles to corporate suretyship 
for your bonding requirements are 
eliminated. Your clients can be 
spared the necessity of asking 
friends or relatives to become their 
bondsmen. There is no need for 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 


Year in and year out yuv’ll do well with the Hartford 


You can get fiduciary bonds 
fast this Hartford way 


anyone to pledge his property and 
credit as surety, thereby assuming 
the risk of an unnecessary loss. 
Thus embarrassment and personal 
obligation areavoided and friendly 
relations protected. 


Certainly you will want to know 
all about this Fiduciary Bonding 
Plan. Ask your local Hartford Ac- 
cident and Indemnity Company 
Agent, or yourinsurance broker for 
full details —he’ll gladly furnish 
them without obligation. (In over 
5000 communities you can obtain 
the name and address of the nearest 
Hartford agent quickly by callin 
Western Union by number an 
asking for “Operator 25”). 


Remember that the Hartford is 
also a to write Fiduciary 
Bonds in any amount with the 
capacity and the facilities for so 
doing regardless of the size of the 
estate. 




















T SEEMS to me that lawyers are 
something like orchids—they 
come in different sizes, shapes 
and colors—often expensive. I 
have never noted a lawyer 
“type.” Persons engaged in the 
real estate business of necessity 
have to deal with lawyers. I am 
glad that this magazine is called 
The Detroit Lawyer because I 
never have been sure whether it 
was considered best to use the 
term “attorney,” “lawyer,” 
“counselor at law,” or what. 
There have been times when I 
was quite sure “or what” was 
most fitting. 

Let me say quickly that real- 
tors respect and like to work 
with lawyers. Most lawyers ap- 
pear to us to be fine fellows, 
sincerely doing a good job. I 
also want to say that I know 
more realtors than I do lawyers, 
and I know that most realtors 
are fine fellows, sincerely doing 
a good job. 

When starting in what was 
then generally referred to as the 
“real estate game,” some 27 
years ago, I was solemnly told 
many times, “When a lawyer 


“STICK TO YOUR LAST!’ 
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gets into your deal, you are real- 
ly in trouble.” 

Today most realtors are 
pleased to have their principals 
represented by an attorney and 
usually suggest that a lawyer be 
engaged if the buyers or sellers 
have not themselves taken the 
step. Certainly real estate deals 
closed with experienced lawyers 
run more smoothly than other- 
wise. A competent lawyer un- 
derstands what it is all about 
and reassures timid and inex- 
perienced clients when they are 
confused and doubtful. 

Of course, we have to contend 
with some legal giants who seem 
more concerned with who is go- 
ing to write the fire insurance 
than the drawing of the deed, 
but they are few. Even rarer 
are the counselors who are also 
licensed real estate brokers and 
want a piece of the commission. 

A busy realtor sees a rather 
variegated parade of attorneys 
pass through his closing room 
over a period of years. Men 
from big-name offices are usual- 
ly thorough and rather easy to 
get along with. Attorneys who 
operate one-man offices are, as 


3 





4 


one might expect, more often in- 
dividualists and sometime hard 
to push to an early consumma- 
tion of the transaction. 


To be perfectly candid, some 
of them are procrastinators; 
others are too busy and hard to 
find when you want them. On 
the other hand, some are quick 
on their feet and resourceful. 
Neighborhood lawyers are occa- 
sionally hard to handle because 
they don’t want to leave their of- 
fices to close deals downtown. 
This is understandable as each 
such deal may mean half a day 
away from their office. 

Occasionally we meet a man 
whose experience has not includ- 
ed much conveyance and he can 
be difficult. Sometimes we have 
to contend with a legal mathe- 
matician who consumes literally 
hours proving that January has 
31 days and so the rental adjust- 
ment based on a 30-day month 
has to be changed. He saves his 
client 79 cents and I hope doesn’t 
charge him more than $1.79. 
Then there is the ingrate you 
recommend to your customers, 
and the recommended attorney 
throws stones in your path and 
makes a big fuss about nothing 
to impress his new-found client, 
and almost gives you heart fail- 
ure for fear you will lose the 
deal. 

Like a good physician or a 
good auto mechanic, a good law- 
yer is a wonderful person to 
_ have on tap. 

A realtor’s idea of the quali- 
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ties that make a good lawyer 
are: 

1. Knowing his business, 

2. Thoroughness without be- 
ing picayune, 

3. Speed with safety, 

4. “Sticking to his last’”—the 
legal aspects of the deal. 


While most realtors, of course, 
gradually grow to be familiar 
with deeds, land contracts, ab- 
stracts, etc., it is my observation 
that the best informed realtors 
run for a lawyer when they are 
buying or selling with their own 
money. 

From time to time I have not- 
ed a jealousy on the part of some 
lawyers who seem to resent the 
commissions earned by realtors. 
Take the case of an attorney who 
called our office (Lambrecht- 
Kelly Company—plug). This 
attorney represented an estate 
that he was anxious to close aft- 
er seven years of trying to liqui- 
date its assets, mostly real es- 
tate. During the seven years 
the value of the various parcels 
of real estate had declined more 
than 50% from the original ap- 
praisal value, while the legal 
mind had endeavored to judge 
the market—not too successful- 
ly. The legatees were demand- 
ing action. 

Through a combination of 
knowledge, effort and good for- 
tune, the real estate was sold 
within 30 days and the realtor 
collected his commission of $1,- 
000 on the final of three sales as 
it was closed. Mr. Lawyer was 
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in bad humor as he closed the 
deal and commented on the fact 
that the realtor had collected 
more for his 30 days’ work than 
the lawyer could charge for sev- 
en years’ attention to the estate. 

Draw your own conclusion. 
Mine is that he should have had 
the help of a good realtor during 
the first year. 

Some practicing lawyers seem 
to fancy themselves as real es- 
tate experts, and as real estate 
managers. From what I have 
seen of them, they are either 
neglecting their own businesses 
or they have not been able to 
make a living in their own line, 
which doesn’t necessarily indi- 
cate that they are real estate ex- 
perts. 

Currently the legal profession 
and the realty fraternity have 
but one controversy, and it no 
doubt will be settled amicably 
some of these days. 

What so-called “legal papers” 
may a realtor properly prepare? 
The preliminary sales agree- 
ment? 

I would say yes, although I 
realize that the preliminary 
agreement is actually the deal it- 
self, and an attorney handed an 
executed sales agreement in good 
form and signed by buyer and 
seller can’t do much for his client 
except see that the terms are car- 
ried out as agreed. However, 
as a practical proposition, buy- 
ers would lose good opportuni- 
ties to buy and sellers to sell, if 
they did not act when the iron 
was hot and the other fellow 
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ready to act. Minds moy meet 
while parked in front ot an of- 
fered property, or in someone’s 
kitchen at 11:00 P. M. I have 
even heard of deals made in a bar 
room, and who would expect to 
find a lawyer there? A day or 
even several hours’ delay might 
mean that someone else would 
get the property that your client 
especially wanted or needed, or 
a seller client might lose a buyer 
such as he might not find again. 

Preliminary agreements for 
the sale of real estate seem to 
belong to the real estate business 
just as agreements to purchase a 
car belong to the auto salesman, 
and signing a title retaining 
contract belongs to the furniture 
business, and signing the bank 
notes with all that small printing 
belongs to the banker. 

Beyond the preliminary agree- 
ment I don’t think the average 
realtor cares much who draws 
the rest of the papers—except 
the commission check, of course. 

The realtor wants the papers 
right, to be sure, and many real- 
tors know more than you might 
expect about those papers 
through years of experience in 
dealing with peculiar and un- 
usual situations and people—in- 
cluding lawyers. 

I believe that I express the 
opinion of all realtors when I 
say that they do not expect nor 
want to be paid for drawing 
legal papers of any kind, nor do 
they wish to offer legal advice of 
any kind, to anyone. In most 
realtors’ offices, with which I am 
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familiar, land contracts, mort- 
gages, deeds, leases, etc., are 
often drawn for submission to 
the attorneys present when deals 
are closed. 

The realtor would be a more 
than pleased to have the attor- 
neys concerned draw these pa- 
pers, but as a rule things are ex- 
pedited by having them pre- 
pared in his own office. If one 
of the attorneys offers to draw 
them—that’s fine, but actually 
isn’t it true that lots of moderate 
income clients would resent the 
extra charge necessary? We 
who deal with small home pur- 
chasers find that many people of 
meager means would rather take 
any legal chance than pay a law- 
yer over $35.00. They tell us 
just that. We sometimes have to 
browbeat customers into taking 
an abstract to a lawyer for ex- 
amination, and then they ask if 
we don’t know a $5.00 lawyer. 
We don’t. 

Realtors for the last quarter 
of a century have worked hard 
toward improving their ethics, 
ability and standing in the 
community. I believe that they 
have made substantial prog- 
ress. Problems connected with 


the ownership of real estate have 
become more and more compli- 
cated. 
volved 


The tax questions in- 
require consultation 
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with attorneys and accountants, 
and I think that when an attor- 
ney has a tax question involving 
real estate values and the dispos- 
ing of the property, a realtor 
should be consulted, at a fee com- 
mensurate with the time and 
knowledge required. 


Now it appears that lawyers 
and realtors do and should ben- 
efit, and their clients should ben- 
efit from a wholesome reciproc- 
ity. The realtors strongly ad- 
vocate that buyers and sellers of 
real estate retain legal counsel, 
and I believe that lawyers hav- 
ing clients who have real estate 
to sell, lease or manage usually 
refer their clients to realtors 
who are experienced in such 
transactions. 

Following are the qualities 
that a lawyer should look for in 
a realtor: 


1. Knowing his business, 

2. Thoroughness without be- 
ing picayune, 

3. Speed with safety, 

4. “Sticking to his last”—real 
estate. 


In conclusion, let me say that 
no one knows better than a real- 
tor that the services of a good 
lawyer, and I mean good, are 
well worth the price when you 
need him. 


Lawyer, reading client’s last will and testament 
to circle of expectant relatives:—“And so, being of 
sound mind and understanding, I spent every damn 


penny I had before I died.” 


—Law Notes (England) 
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Legal Aid For Agencies 


By HELEN L. BUTTENWIESER 


of the New York Bar 


- 


- 
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Condensed from Survey Midmonthly, 
October, 1948 


AWYERS are mechanics who 
work the machinery of law. 
Social workers need the services 
of lawyers, and it is well to re- 
member that lawyers, like other 
specialists, give better service 
when they understand what 
those who consult them are driv- 
ing at. Careful interpretation 
of the aims of social work make 
it possible for a lawyer to obtain 
better results for the client, and 
to do a better job of interpreting 
the law to the client. As the 
lawyer gains a clear understand- 
ing of the social work point of 
view through experience with 
many individual problems he 
will be more constructive in the 
process of securing needed 
changes in the law. 

The largest general field where 
the lawyer and social worker can 
work together to the advantage 
of the client is that of family 
problems—desertion and its con- 
comitant difficulty, nonsupport, 
separations, divorces, and annul- 
ments. The much _ publicized 
field of adoption is another 
where problems require joint 
planning by lawyers and social 
workers. Problems of settle- 
ment and residence, landlord and 


tenant problems, and the field 
of personal contracts are others 
which involve both legal and 
social services. 

The problems involved in de- 
sertion or abandonment and 
nonsupport run the _ entire 
gamut of practical and emo- 
tional difficulties. The right to 
invoke the legal resources of the 
community in such matters is 
based on the legal premise that a 
wife is entitled to support from 
her husband as long as she re- 
mains his wife, provided the hus- 
band has not been granted a 
legal separation for cause; and 
that children are entitled to sup- 
port from their father as long as 
they are minors, and in some 
states even longer if they are 
physically or mentally handi- 
capped. 

Usually, the husband who de- 
serts and refuses to support his 
wife and children merely moves 
to another part of the city or 
community and is easily reached 
with a subpoena or warrant. 
Frequently, however, the hus- 
band disappears. If that hap- 
pens, the National Desertion Bu- 
reau, a privately run socio-legal 
agency, whose offices are in New 
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York City, can be called on for 
assistance. 

Should the National Desertion 
Bureau succeeed in locating the 
missing husband, and if the hus- 
band’s earning power warrants 
it, the aid of the local district 
attorney can be enlisted to bring 
the husband back where he can 
be sued for support. At the 
present time this is a rather bar- 
baric procedure, since the man 
must be held as a criminal on an 
abandonment charge, brought 
back as a prisoner and literally 
forced to support his family or 
go to jail. As this unpleasant 
and expensive procedure almost 
inevitably causes the man to lose 
his job, it rarely does anyone 
any good. 


Recently, an assistant district 
attorney in Brooklyn has sug- 
gested a remedy for this dilem- 
ma. His plan consists of having 
state legislatures pass identical 
bills which would permit the 
wife, as plaintiff, to testify in 
writing so that the case for sup- 
port could be tried in the state 
where the husband and father is 
found, and the judgment provid- 
ing for support of the wife and 
children could be enforced right 
where the husband and father is 
and where he has a job. Not 
only would this permit him to 
keep his job, but also it would 
save the states the expense and 
trouble of extradicting the hus- 
band, while at the same time it 
would avoid for the husband the 
humiliation and unpleasant ex- 
perience of being the subject of 
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an extradiction. New York 
State has just enacted a law 
which would permit such a pro- 
cedure, and there are indications 
that several other states will fol- 
low this example. 

Separations, divorces, and an- 
nulments come within the prov- 
ince of the civil court. Separa- 
tion from “bed and board,” as it 
is technically called, is a court 
order which provides that the 
parties are still husband and 
wife, but may live apart. The 
court order also determines the 
amount the husband shall pay 
to the wife every week, who shall 
have custody of the children, and 
on what terms the other parent 
may visit the children. Of 
course, it is not necessary to go 
to court to settle any of these 
questions. Any or all of them 
can be made a part of a binding 
contract if the parties can agree. 
A settlement by agreement is al- 
ways preferable, not only be- 
cause of the usual disadvantages 
of litigation, but because the 
court will not order a husband 
or wife out of a house or apart- 
ment, nor will it order the divi- 
sion of jointly owned property 
in this type of action. 

Applying to the court is a use- 
ful step where the parties can- 
not agree on custody or alimony. 
However, some states do not 
have an “action for separation” 
and in those states, if the wife 
needs support and cannot live 
with her husband, she must ap- 
ply to the Family Court, with its 
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limitation on the amount of ali- 
mony to be paid by the husband. 

Until recently, the least used 
matrimonial action was one for 
an annulment or a dissolution. 
An annulment is a court order 
which declares that there never 
was a real marriage. Grounds 
for annulment include an exist- 
ing marriage by one of the par- 
ties, existing but concealed men- 
tal illness or venereal disease, as 
well as fraud in making of the 
marriage contract. 

Fraud covers different things 
in different states. In some 
states, proof that a spouse pre- 
tended to want children before 
the marriage, and aftev the mar- 
riage shows that he or she never 
intended to have children, is 
grounds for annulment. A 
change of heart after the mar- 
riage is not grounds; there must 
have been fraud in making the 
contract. Conviction for prosti- 
tution, concealed before the mar- 
riage, may be grounds, but if 
the conviction was known to the 
other spouse before marriage, 
there can be no annulment, since 
there was no fraud involved. In 
most states, lack of chastity be- 
fore marriage is not grounds for 
annulment whether concealed or 
not concealed, nor is the later 
discovered existence of an il- 
legitimate child. This does not 
hold true in all states but does 
for many, including New York. 

All too frequently, social 
workers come in contact with the 
need for legal interpretations in 
connection with landlord and 
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tenant problems. Our law is 
based on English law, which in 
turn is based on the theory that 
real property is more important 
than any other kind of property, 
and, therefore, must be safe- 
guarded. Real property means 
land; personal property—every- 
thing else. The laws concern- 
ing landlord and tenants are in- 
volved at best, and additional 
complications have been created 
by the conflict between the ex- 
isting law and provisions of the 
emergency rent control laws. 


It is in this field that we have 
recently had, in New York City, 
an example of the benefits of 
close working relationships be- 
tween social work and the law. 
A ruling by the area director re- 
sulted in an “epidemic” of rent 
increases for homes having fos- 
ter children. Social workers 
were able to give lawyers a clear 
understanding of the ill effects 
of such raises on many aspects 
of foster home care. Lawyers 
were thus enabled to put across 
a social point of view in a hear- 
ing before the area rent director. 
The ruling has now been re- 
versed, with resulting benefit to 
the foster children under care in 
these homes. 


In ordinary times, evictions 
play an uncomfortably large 
part in the problems of low in- 
come and relief families. Social 
workers need to know the limits 
of both landlords’ and tenants’ 
rights and liabilities in advising 
their clients. They should know, 
in general, what is and what is 
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not cause for eviction and what 
the tenant is required to do by 
law. 

The field of personal contracts 
is one in which social workers 
ought to have some knowledge of 
the broad outlines of the laws in- 
volved. Though the social work- 
er may not be called on to advise 
clients concerning installment 
contracts, wage assignment 
laws, money claims, personal in- 
juries and other like problems, 
he should be able to recognize 
the existence of those problems, 
rights and liabilities which call 
for obtaining expert advice. 

Social workers often come up 
against their own or the agency’s 
legal responsibility when he or 
she or the agency is served with 
a subpoena either to testify as a 
witness or to produce the records 
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of the case. The first step in 
such cases is to consult an at- 
torney because there are certain 
legal limits to the service of sub- 
poenas which should be ob- 
served. If the agency or its 
workers has in its possession 
facts which have a direct bear- 
ing on the case and will aid the 
judge or jury in deciding the 
case, no attempt should be made 
to withhold these facts. Social 
workers all too frequently arro- 
gate unto themselves the deci- 
sion as to whether the judge is 
fit to be trusted with the facts. 
If, on the other hand, the sub- 
poena is merely to facilitate 
what is known as a “fishing ex- 
pedition” then by all means, the 
agency’s lawyer should be con- 
sulted for help in avoiding any 
unnecessary divulgence of in- 
formation. 














Due and Undue Influence 


Justice Siler in Faulkes v. Brummett’s Adm’r., (Ky) 
204 SW2d 493: It is undeniably true that the female 
sex does have the power in many instances to exercise 
a dominating influence over the male sex. The pea- 
cock fans out the iridescent glory of his plumage more 
brilliantly when the peahen stands beneath the near- 
by mulberry bush. That is female influence. Edward 
VIII gives up his throne as a woman stands in the 
shadows. That is female influence. King David de- 
liberately sends a man to certain death in the front 
line of battle as a shapely woman, who bathed across 
the way, darkens the doorway of the palace. That 
is female influence. Nevertheless, under the law of 
this state as we have found it and followed it, there 
is a distinction between passive and coercive influence, 
between due and undue influence, between reasonable 
and unreasonable influence, between opportunity and 
exercise of influence. 
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NONPAREIL AMONG JUDGES 


By HENRY S. MANLEY 
State Department of Law, Albany, N. Y 








Condensed from 
Cornell Law Quarterly, September, 1948 


J)\EATH and retirement for the 

age limit are the common oc- 
casions for praising judicial 
service. The subject of this 
short biography has not died or 
retired, but he has served so long 
and importantly that recogni- 
tion and appraisal seem overdue. 
It is believed no other figure in 
Anglo-American jurisprudence 
has been a judge so long, upon 
so many courts, or has been 
trusted by his judicial brethren 
to announce their decisions upon 
such a variety of important is- 
sues. 

Little is known about Judge 
Per Curiam’s early professional 
labors or his private life during 
the long years of his fame. It 
can be said of him peculiarly 
that his work has been his whole 
life. He has revealed his mind 
and personality to us through his 
opinions, and otherwise he has 
been remarkably self-effacing. 
As to his family, it is known only 
that he bears some undefined re- 
lationship to Anonymous, the 


prolific author. There is no rec- 
ord of his training in the law, or 
service at the bar, or sitting 
alone in the lower courts. 

It is believed that he served 
on the English appellate courts 
even before the American Revo- 
lution, and is part of the Ameri- 
can heritage from English law. 
The earlier cases in the first re- 
port by Dallas show him render- 
ing decisions in the Pennsyl- 
vania courts as early as 1760. 
Under Chief Justice Marshall he 
suffered an eclipse, and there 
was reason to believe that the 
opinions in McCulloch v. Mary- 
land and other cases which Mar- 
shall announced without notic- 
ing any dissent were actually 
non-unanimous. This caused 
President Jefferson to complain 
about Marshall’s “habit of cau- 
cusing opinions,” and for many 
years it was an article of the 
Jeffersonian creed that each jus- 
tice should deliver a separate 
opinion on every case before the 
Court. This ideal very nearly 
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has been realized in the Supreme 
Court of the United States in 
recent years. 


The last preceding remarks 
may appear to be a digression 
from Judge Per Curiam, but 
really they introduce some topics 
particularly related to his spe- 
cial genius. It is common error 
to say of his opinions that they 
are rendered “in a case in which 
the judges are all of one mind, 
and which is so clear that it is 
not considered necessary to elab- 
orate it by an extended discus- 
sion.” It is this misunderstand- 
ing which has sometimes caused 
a judge dissenting from his 
brethren to appear resentful that 
Judge Per Curiam was the ma- 
jority spokesman. 

True it is, that conciseness and 
conciliation are characteristic 
features of Judge Per Curiam’s 
opinions, and his services often 
are employed when those rela- 
tively humble demands are all 
that are made upon him. Par- 
ticularly when directing a rever- 
sal and _ proceedings below, 
which may bring the case back 
to the appellate court, it some- 
times is desirable to avoid ex- 
tensive exposition associated 
with the name or names of par- 
ticular judges. It would be a 
great underestimate of the com- 
plexity and versatility of Judge 
Per Curiam’s judicial service to 
suppose that such cases are the 
measure of his capacity. More 
striking although less frequent 
and less known is his service in 
cases which for one reason or an- 
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other have involved long debates 
in the consultation room, or 
would involve such debates ex- 
cept for his tactful intervention. 

The admission must be made 
that some of the occasions for his 
opinions have not been alto- 
gether helpful to Judge Per 
Curiam’s reputation. He has 
been drafted for too many hard 
cases. It has even been thought 
necessary, in some jurisdictions, 
to affirm that his opinions have 
the usual authority as prece- 
dents. A judge of the New York 
Court of Appeals recently has 
said that “a per curiam opinion 
is one where we agree to pool 
our weaknesses.” This is, of 
course, merely the absence of de- 
fensiveness which is the final 
proof of acceptance. The high 
standing which Judge Per Cur- 
iam enjoys among his brethren 
in the Court of Appeals can be 
seen in its reports. 

It is the more remarkable that 
an extensive use of per curiam 
opinions has grown up in New 
York appellate courts, because 
they adhere to the practice of as- 
signing each case to a particular 
judge by rotation upon the argu- 
ment. Their practice in this re- 
spect is in contrast with that of 
the Supreme Court of the United 
States, where the assignment is 
not made until after consultation 
and the decision has been deter- 
mined. The arguments in favor 
of the respective methods were 
presented about 1928 by two out- 
standingly able commentators. 

Mr. Hughes, in his Columbia 
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lectures in 1928, said that the 
method of assignment in the Su- 
preme Court of the United 
States worked well: 


“T regard it as far better 
than the method of some 
Courts of assigning cases in 
rotation so that the judges 
know when the case is argued, 
unless there is some division 
making a different assignment 
necessary, who is going to 
write the opinion. In the Su- 
preme Court every judge 
comes to the conference to ex- 
press his views and to vote, 
not knowing but that he may 
have the responsibility of 
writing the opinion which will 
accord with the vote. He is 
thus keenly aware of his re- 
sponsibility in voting. It is 
not the practice of the Su- 
preme Court to postpone vot- 
ing until an opinion has been 
brought in by one of the 
judges which may be plausible 
enough to win the adherence 
of another judge who has not 
studied the case carefully.” 


Strong words, and somewhat 
more persuasive than the op- 
posed argument of Mr. Hiscock, 
then recently retired from the 
Chief Judgeship of the Court of 
Appeals. He said that after 
long experience he felt very 
strongly that assignment of cas- 
es by rotation was a better meth- 
od than that of assignment by 
the Chief Judge. The first rea- 
son he gave was that some cases 
were alive with interest and oth- 
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ers were a drudgery, and a Chief 
Judge would not be able to as- 
sign them without some associ- 
ate feeling disappointed. His 
second reason was that assign- 
ment by rotation avoided spe- 
cialization of certain judges in 
particular classes of cases, in 
which event: 


* 


it would be equally 
natural for other judges, un- 
consciously, to think they 
might safety rely on the judg- 
ment of one who had become a 
specialist in that class of cases 
and thus fail to exercise that 
independent judgment which 
litigants are entitled to expect 
from every member of an ap- 
pellate court.” 


Ex-judge Hiscock, even more 
clearly than Ex-judge Hughes, 
premised his case on recogni- 
tions of judicial fallibility. This 
is an additional reason why non- 
members of the judicial guild 
well may be wary of joining bat- 
tle on the Court of Appeals side. 

Each commentator noted, 
with differing judgments, a 
greater tendency towards judi- 
cial participation in the oral 
argument of cases in the Su- 
preme Court, and a greater tend- 
ency to let the attorneys argue 
undisturbed in the Court of 
Appeals. Neither suggested that 
this was related to the method of 
assignment, which in the Su- 
preme Court encourages the jus- 
tices to look at the briefs in ad- 
vance of the argument, but such 
may be the fact. It has even 
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seemed that the method of the 
New York appellate courts has 
sometimes tended towards only 
one member of the bench being 
attentive at all to oral argument. 
This observation is not so point- 
ed in recent years as it was some 
years ago. 

In 1927, when the Workmen’s 
Compensation Law was relative- 
ly new, an insurance carrier suc- 
ceeded in a remarkable conten- 
tion before the Appellate Divi- 
sion, Third Department, Justice 
Hinman dissenting. An award 
had been made for the death of a 
truckman. He was accustomed 
to doze while his wagon was on 
the ferry from New York City 
to Jersey City, and while so doz- 
ing he was killed. It was con- 
tended, and the Appellate Divi- 
sion was persuaded, that the 
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“Here’s your pillow, your Honor,—it’s Counsel 
Longwind with his usual ‘brief’! 
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claim should be dismissed, be- 
cause the driver’s sleep was a 
temporary vacation from his em- 
ployment. Arguing for the 
claimant in the Court of Appeals 
the venerable and sententious E. 
C. Aiken stated the facts and the 
decision below and paused for a 
thoughtful space. Then he said: 


“Sometimes when I have 
argued cases in the Third De- 
partment I have observed 
some of the justices to have 
their eyes closed. I don’t 
know whether they were 
asleep, but if they were asleep 
I wouldn’t argue that they 
necessarily were taking vaca- 
tions from their judicial em- 
ployments. Now coming to 
this Court—” 


“You needn’t go any further 
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with that line of argument,” said 
Chief Judge Cardozo, his eyes 
twinkling. “This Court has 
your point.” Mr. Aiken sus- 
pended argument, his case won. 

Perhaps we are strayed a long 
way from our appreciation of 
Judge Per Curiam, and perhaps 
not. The suggestion may be 
made that it is time to re-exam- 
ine the occasions for his useful- 
ness, and some of the procedures 
with which he is associated. 
Perhaps the danger of leaning 
upon specialists, which Judge 
Hiscock feared, sometimes is 
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present with less justification. 
If it is true that judges might 
resent the assignment of some 
classes of cases because they are 
a drudgery, the same judges will 
not be critical of the reasoning 
of others, unhappily burdened 
with those cases by the process 
of rotation. Perhaps the better 
method would be no allocation of 
personal responsibility before 
consultation, less interval be- 
tween argument and consulta- 
tion, and more personal respon- 
sibility for the decisions an- 
nounced. 





“The will is drawn with a prolixity of language and 
confusion in thought and in expression approximating 
to genius, and the complaint in the action is entitled 


to the same high commendation.” 


(Cullen, J., in 


Monypeny vs. Monypeny, 202 N. Y. Rep. 90.) 


Contributor: Perry Dunn, 


Port Chester, N. Y. 


Summer Attire 


The Chief of Police called me up the other night 
for my opinion as City Attorney. A lady, name not 
being divulged, had phoned him to the effect that a 
man was around in her part of town without a shirt 
and asked that he be arrested for violating the City 


Ordinance relating to indecent exposure. 


I advised 


that in view of present-day methods of attire that the 
Ordinance would hardly cover the particular case 
but suggested that he go down and look the situation 


over to satisfy this goodly frau. 


A little later he 


called back and said he had located the culprits. They 
were two University boys who had come out to do 
some harvesting and earn a little money for their next 


year’s college. 
was 100 degrees. 
say. 


Contributor: 





On that particular day the temperature 
No arrests were made, needless to 


Frank B. Morgan, 
Wagner, S. D. 
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* Condensed from Tennessee 
Law Review, December, 1948 





The Need for Law in International Relations 
by OWEN J. ROBERTS 


Dean of the School of Law, University of Pennsylvania, 


former Associate Justice of the Supreme 
Court of the United States 


FTER two thousand 
iA years of Christian- 
ity—after millions of 
men in the United 
States and in Britain 
have learned to live to- 
gether in tolerance and 
understanding and mu- 
tual concession for the 
common welfare, why, 
then, is it true that 
throughout the world 
there always have been 
wars; there always must be 
wars? 

The “devil” in the machine is 
“nationality.” Sometimes we 
put it another way, “sovereign- 
ty.” You hear people say—and 
I shall have a word of explana- 
tion about that—that if we are 
ever to get along internationally, 
the nations must surrender 
some of their sovereignty. 


Just take this concept of sov- 
ereignty. It comes down from 
the era when people were ruled 
by a king or an emperor or a 
dictator. Those rulers in those 
early days professed to be an- 
nointed by God to rule common 
people like you and me. There 
was law; there was order of a 
sort in their realms. Whatever 
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the king thought, and 
said, was the law for 
the people. They had 
to obey, because he had 
forces that could com- 
pel obedience. And so 
he was spoken of as a 
sovereign. His word 
was law, and great 
masses of people obeyed 
that law, or else.— 

Then, there grew up 
in Great Britain and 
came to full flower in the early 
days of this country the theory 
that no one man was sovereign, 
that sovereignty—the power of 
the state—rested in individuals 
who acted by majorities and 
who expressed their will. But 
it was an odd thing that this no- 
tion of the sovereignty of gov- 
ernment was carried over into 
democracies. 

You can quite understand 
that the sovereign lord, the 
King of Great Britain, would 
not let the King of France dic- 
tate to him. They might be 
friendly, but neither would take 
dictation from the other. 

When they made an agree- 
ment, and the King of Great 
Britain no longer desired to live 
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up to that agreement, he quit. 
If the sovereign of France was 
powerful enough, he could shake 
the “big stick” at Britain and 
say, “You’d better stick to your 
agreement or else.” So the only 
arbitrament was war. 


Then arose diplomacy. Each 
of the kings had his department 
of state to deal with other kings 
and emperors. Diplomacy got 
to be nothing in the world but a 
threat of force unless the op- 
posite nation did agree to this, 
that or the other thing. And 
diplomacy was always a balanc- 
ing of how far can this country 
go in cajolery, in threats, in the 
use of the “big stick,” to compel 
another nation to agree to its 
views. 

It is odd that this antiquated 
notion of the sovereignty of his 
lord, the king, should have been 
carried over into the United 
States where we are all sover- 
eigns. Sovereignty has been 
carried over into the democratic 
nations as well as the dictatorial 
nations so that the doctrine in 
this country today is that a 
treaty made by the President 
and ratified by the Senate is 
good only until it is revoked. 
You can revoke it by Act of 
Congress; you can denounce it, 
as we say. When you do not like 
it any more, you can denounce it 
and quit. 

Then the diplomats get to 
work to see if they can patch up 
something to prevent the resort 
to force to settle the quarrel 
that arises out of the denounce- 
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ment of your _ international 
agreements. 

So long as we are in this state 
where every nation is said to be 
sovereign, which means that it 
just follows its own wish, whim 
and will, the “could nots” are 
right when they say, “There 
always have been wars, and 
there always will be wars.” 
Curiously enough, these nations 
have a sort of hypostatized self- 
ishness that is worse than in- 
dividual selfishness. 

They are always wanting to 
grab on behalf of the nation 
something from somewhere in 
the world, and that is stepping 
on some other nation’s toes. 
The consequence is economic 
quarrels, quarrels about national 
resources, quarrels about terri- 
tory, and what have you. They 
have started one world confla- 
gration after another. Nations 
have been plunged again and 
again and again into war. 

I think it must be plain from 
what I have said that the con- 
cept of each nation being entire- 
ly independent, where the only 
arrangements are agreements 
that can be broken, unless force 
prevents, leaves a world sepa- 
rated, and ready to blow up with 
quarrels at any time. 

Is it not strange that a lot of 
people like you and me, who re- 
gard the sanctity of an agree- 
ment, when they get into an 
aggregate of a nation, do not 
regard the sanctity of an agree- 
ment at all. And so it has come 
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about that treaties are just no 
good whatever in keeping peace. 

You remember the great ef- 
forts that Kellogg and Briand 
made to get treaties from every 
large nation in the world after 
World War I, the treaties in 
which each of these nations re- 
nounced war as an instrument 
of power. And every one of 
these nations signed, sealed and 
delivered an agreement to the 
other nations. These multipar- 
tite treaties stated that not one 
of them would ever resort to 
war again, but that they would 
resort to arbitration, to a deci- 
sion by means other than war. 

How much good were those 
treaties? They have been vio- 
lated, flaunted by Hitler, flaunt- 
ed by Mussolini, by the Japan- 
ese, flaunted by the Russians. 
They are not worth the paper 
they are written on. 

A great idealist after the first 
World War had a great vision. 
I refer to Woodrow Wilson. He 
thought that you could preserve 
the entity of each of these na- 
tions and states. He thought 
you could get them to sit down 
in a sort of convention and 
work out a peaceful world. The 
great mistake Wilson made was 
that he wanted to preserve the 
integrity and the national sover- 
eignty of all the member nations. 

The Covenant of the League 
of Nations was adopted in such 
a way that each nation, great 
and small, had an equal voice. 
They all sat around the table 
together, and it was supposed 
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that they could by agreement 
prevent national wars. I do not 
know whether or not you are 
familiar with the Covenant of 
the League of Nations; but the 
Covenant of the League of Na- 
tions is stronger in its terms 
than the Charter of the United 
Nations. Do you realize that? 

Article 16 of the Covenant of 
the League of Nations is some- 
times called the “Trigger 
Clause.” That clause provided 
that if any member nation of 
the League waged war upon any 
other member nation, the ag- 
gressor should be at war with 
every member of the League 
from that minute on. 


Under Clause 16, Italy was at 
war with Britain, France and 
every member of the League 
the moment she attacked Ethi- 
opia. What happened? You 
know. England and France 
wouldn’t play; that meant stale- 
mate. There was no veto! They 
did not have this big veto power 
we find in U. N. 

But there was Mussolini run- 
ning berserk. What should you 
do? The two most powerful 
members of the League at the 
time were Britain and France. 
For internal political reasons, 
they did not want to go to war 
with Mussolini. Now the other 
fifty-three nations, who were 
unanimous in thinking Mussolini 
ought to be punished were 
stopped—could not do a thing. 
Unless the two “big boys” went 
along, the rest could not do it 
alone. The League was worth- 








less when it came to a pinch, and 
being worthless, it gradually 
decreased and declined in power 
until Hitler defied the world and 
we came on to World War II. 


After World War Il—indeed 
before the war was over—your 
government asked that the na- 
tions sit down and see if we 
could not devise an instrument 
of security that would prevent 
this sort of conflagration again. 
At Dumbarton Oaks, Russia, 
Britain and the United States 
and some others sat in prelimi- 
nary talks. Then they all, big 
and little, went to San Francisco 
and framed the U. N. Charter. 
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“But don’t you see, if I said ‘yes’ instead of ‘no,’ 
then the other lawyer would be irritated.” 
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The United Nations, like the 
League of Nations, has in my 
judgment many admirable pur- 
poses. It is a place where na- 
tions can talk with each other. 
They can set up commissions 
that can inquire into health, 
economics, and make recom- 
mendations. You remember the 
League of Nations was very ef- 
fective in stopping the opium 
trade. You remember’ the 
League of Nations had an inter- 
national labor office that did a 
very good job in enlightening 
various nations as to labor prac- 
tices. The U. N. can do that 
sort of thing. 
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But what you must have if 
you are going to have peace in 
the world is order, and some 
mechanism for security. The 
people of the United States were 
completely fooled by propaganda 
when they were told that the 
United Nations was a surefire 
protection against aggression, 
breaches of the peace interna- 
tionally, and war. They were 
oversold. 


The leading powers knew that 
what they were doing was creat- 
ing a great alliance between 
Britain, Russia and the United 
States. That is what the Secu- 
rity Council stuff means. They 
threw in China and France as 
permanent members as kind of 
a gesture of good will, but every- 
body knew that the Security 
Council would not move unless 
those three “big boys” stood to- 
gether. 


The only difference between 
the League of Nations and the 
United Nations is that in the 
League of Nations you required 
a unanimous vote of all the 
members, big and little, to do 
anything. In the United Na- 
tions you require the unanimous 
vote of Russia, Britain and the 
United States to do anything. 


Who in the world would sup- 
pose that those three great pow- 
ers would agree on anything 
that came up right along? 
With the experience we had had 
with Russia, she having violated 
some thirty treaties during the 
period of World War II, for what 
could we hope? 
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And, of course, Russia said, 
“We won’t go in unless we have 
an absolute veto, no sir. We 
will sit in that Security Council 
and we will veto anything we 
don’t like.” And we went along! 
Indeed, we not only went along 
but great statesmen in the 
Senate said that the United 
States would give up none of its 
independence and sovereignty; 
that we must have a complete 
veto. 


The Assembly of the United 
Nations can talk but it cannot 
act. The Security Council can- 
not act because any one of the 
“big boys” can stop it. One of 
the “big boys” will always have 
a special interest in every dis- 
pute that is of real importance 
in the world, a special interest 
to stand by one of the parties 
and therefore stop anything 
from happening. So we have a 
crippled, stymied, inept, impos- 
sible machinery to keep the 
peace in the world. 

I always like to think of the 
Security Council as a fire depart- 
ment sitting up in a high tower 
watching for a blaze. When a 
blaze breaks out, if all the fire- 
men agree, they go and put it 
out. If one of the “big boys” 
says, “No,” why, they let it burn. 
That is the United Nations. 


The American people have 
been led to think that the U. N. 
was a foolproof organization, 
and now they are discovering 
that they have been sold a “gold- 
brick” as far as security is con- 
cerned. 
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I would not step out of the 
United Nations. I would stay 
in it for discussions, for inter- 
nation dealing, for its commis- 
sions and all the investigatory 
bodies. But I would not fool 
myself by thinking that by 
staying in we had gotten secu- 
rity for the people of the United 
States, and that we could all go 
about our business in perfect 
happiness feeling that security 
had been guaranteed. 

What is the state of the 
world? Under this very United 
Nations, which suits Russia’s 
book to perfection, Russia has 
been gradually snitching out 
and taking everything she want- 
ed while she has had her repre- 
sentatives talking and stalling 
off action of every kind. 


Instead of Wendell Wilkie’s 
concept of one world, which is a 
great, idealistic concept, it is 
perfectly plain that we are 
divided into two worlds—a 
world of dictatorship and slav- 
ery, an ideology that attributes 
to a small group of men the 
power to think and act for all in 
the nation, where nobody is en- 
titled to an opinion, nobody is 
entitled to action except by the 
direction of the Politburo; and 
a free society where the citizens 
make their own laws. 


Maybe the Russian theory is 
right. Maybe we are just too 
dumb to have any voice in mak- 
ing policy, and a lot of brilliant 
fellows like Stalin ought to do 
our thinking. But our theory 
has been entirely different. Our 
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theory has been that govern- 
mental controls ought to be 
loose. Ours is the theory of 
Thomas Jefferson, that the least 
government is the best govern- 
ment. And our theory is that 
weak and ignorant and dull as 
you and I are on these interna- 
tional matters, “Somehow or 
other,” as Mr. Lincoln said, “the 
common people find the answer 
sooner or later.” 

We make the rules through 
our elected representatives. If 
we do not like the rules, we get 
the representatives to change 
them. And on the whole we 
have thought it a good enough 
system within which to live. Of 
course there are a lot of bad 
eggs who violate the rules but 
we deal with them through po- 
lice and through courts. 

It seems perfectly evident 
that those two ways of life are 
in collision at this time. Our 
concept of liberty says, “Let us 
live the way we want to here, 
and you have whatever you want 
over there, or whatever you 
have to have. If you lack the 
courage to get up and turn over, 
that is your business. We are 
not interested.” 

But that is not the policy of 
the other group. The Politburo 
has made up its mind to soviet- 
ize the world; and today free 
men and women and free in- 
stitutions stand in desperate 
peril throughout the _ world. 
What is the program? Take 
little democratic Czechoslovakia ; 
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it has been infiltrated and pulled 
away from us. What is next? 

In union there is strength. If 
we are going to stand apart 
from the other democrats of the 
world, the other freedom-loving 
men and women, and say, “You 
plow your own furrow; you row 
your own boat, and we'll do 
likewise,” that great Russian 
concept backed by the great Rus- 
sian force is going to take one 
of them after another. It will 
not be many months, certainly 
not many years, until this great 
democracy stands alone in a 
world of slaves. If all the re- 
sources and all the man-power 
of the world is then wielded 
against this one country, I have 
grave doubt as to whether or 
not we can stand. I don’t think 
we can do it. 
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What is the alternative? It 
seems to me we have the exam- 
ple in our own history; and the 
answer is so simple that men 
ought not to hesitate about it. 
The Britains, the French, the 
low countries and Canada are 
ready. For what? For union 
with us. Well, you say, “We 
won’t give up anything.” All 
right, if you won’t give up any- 
thing, then get out your sword 
and cutlass and get ready, stay 
here and build a wall around 
yourself and see what happens. 

We need not adopt in our na- 
tion Britain’s or Canada’s or 
France’s internal system—but 
what we can do is to say, “Let’s 
form a common citizenship; let’s 
all be citizens of a great federa- 
tion.” 


The Land of Manana 
It was a grand lunch, and at the proper hour I 


mounted the steps to my office. 


Nodding in my swivel 


chair my sense of repletion and well-being was prac- 
tically unbearable, and succumbing to temptation, my 
feet arose to their accustomed position on the desk. 


Ahhhhh! Delicious 


the gurgling of the rushing 


mountain stream as it swirled about my waders was 


as a cooling, healing ointment 


forgotten. 
bow, and native 


My creel was lined with loch leven, 
I had my limit. 


all cares were 
rain- 
Never had 


man and rod and fly united so perfectly in the execu- 


tion of their appointed tasks. 


I depart 
It was swiftly done 


chills cavorting up my spine i ats 
It must be the Warden 


staring at me? 


Just one more before 


the Game Wardens will never know. 


but, lo! those 


do I feel eyes 


My feet hitting the floor awakened me and t the lady 


was glaring indignantly. 


“Well, Counsellor!” 


“Yes, Mrs. Jones (sheepishly), I have your deed 
ready.” 





Contributor: B. P. Wood 
Santa Fe, New Mexico. 
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Alimony — fault of wife as 
affecting temporary alimony. 
Judge Markell, of the Maryland 
Court of Appeals, wrote the 
opinion in Dougherty v. Dough- 
erty, — Md —, 55 A2d 787, 2 
ALR2d 303, holding that an al- 
lowance of alimony pendente 
lite granted the wife in a divorce 
action against whom a decree 
has been entered on the ground 
of her adultery should be con- 


tinued pending her appeal from . 


the dismissal of her cross bill 
alleging the plaintiff’s adultery. 

The annotation in 2 ALR2d 
307 discusses “Wife’s miscon- 
duct or fault as affecting her 
right to temporary alimony or 
suit money.” 


Automobiles — guest statute 
as applied to member of family. 
Justice Jeffers, in Finn  v. 
Drtina, — Wash2d —, 194 P2d 
347, 2 ALR2d 919, wrote the 
opinion holding that a statute 
relieving the owner or operator 
of an automobile from liability 
for negligent injury to an “in- 
vited guest or licensee’”’ is appli- 


fneny the New Decisions 


cable to an adult member of a 
family riding to a prearranged 
gathering of relatives in an au- 
tomobile owned by her mother 
and driven by her brother, with- 
out obligation to pay any of the 
expenses of the trip, and exer- 
cising no control over the driver. 

The annotation in 2 ALR2d 
932 discusses “Guest statute as 
applicable to member of family 
riding in car driven by another 
member.” 


Bills and Notes — release of 
security as discharging accom- 
modation indorser. In Elkhorn 
Production Credit Asso. v. John- 
son, 251 Wis 280, 29 NW2d 64, 
2 ALR2d 256, the opinion was 
by Judge Fritz. In that case 
a note secured by chattel mort- 
gage on farm machinery was 
executed by the mortgagor’s 
father as accommodation maker, 
the payee knowing the capacity 
in which the latter’ signed. 
Over the objection of the father, 
the mortgagee released the lien 
of the mortgage on a tractor. 
The son defaulted and the father 
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contended that he was dis- 
charged by the release of the se- 
curity, the trial court sustaining 
the contention on the ground 
that the father was only sec- 
ondarily liable. On appeal it 
was held that the accommoda- 
tion maker was primarily liable 
and hence was not discharged 
by the release of the lien of the 
mortgage. 

The annotation in 2 ALR2d 
260 discusses “Discharge of ac- 
commodation maker or surety 
by release of mortgage or other 
security given for note.” 


Corporations — restrictions 
on transfer of corporate stock. 
An agreement entered into by 
all the stockholders of a corpo- 
ration provided that in the event 
one stockholder should consider 
selling his stock he would ‘“‘give 


I got paid for!” 
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the remaining stockholders or 
stockholder, the first and last 
chance to purchase his stock.” 
The plaintiff, the secretary and 
treasurer of the corporation, 
who owned about one eighth or 
one ninth of the stock, purchased 
additional shares representing 
one quarter of the stock from 
another stockholder. The presi- 
dent of the corporation, who 
owned about one half of its 
stock, on the presentation of the 
certificate for the stock which 
the plaintiff had purchased, re- 
fused as president to join in the 
transfer to the plaintiff, claim- 
ing that under the stockholders’ 
agreement the plaintiff held the 
stock for the benefit of all other 
stockholders in proportion to 
their stock ownership, and that 
by reason of her fiduciary rela- 
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tionship as secretary and treas- 
urer the plaintiff should not be 
permitted to acquire the stock 
for herself without permitting 
other stockholders opportunity 
to share in the purchase. 

Holding that stockholders’ 
agreements of this kind, being 
for the purpose primarily of 
preventing transfers of stock to 
outsiders, should not be en- 
larged by implication but con- 
strued to uphold the wisest 
range of choice permissible un- 
der the language used, the court 
rejected the defendant’s conten- 
tion that the plaintiff held the 
stock which she purchased for 
the benefit of all other stock- 
holders in proportion to their 
stockholdings. Guaranty Laun- 
dry Co. v. Pulliam, 198 Okla 667, 
181 P2d 1007, 2 ALR2d 738, 
opinion by Justice Welch. 

The many interesting con- 
structions of provisions restrict- 
ing the sale of corporate stock 
are discussed in the annotation 
in 2 ALR2d 745. 


Covenants — value to domi- 
nant owner. The Pennsylvania 








Supreme Court in Price v. An- 
derson, 358 Pa 209, 56 A2d 215, 
2 ALR2d 593, opinion by Justice 
Horace Stern, held that a grant- 
or conveying lots from original 
farm land by deeds contain- 
ing similar but not uniform 
restrictions on commercial uses 
cannot, after a change in the 
predominant character of a 
neighborhood from residential 
to commercial, restrain the use 
of such lots in violation of the 
restrictions upon any theory of 
economic or pecuniary value in 
enabling him to retain control of 
the commercial uses of the lots 
conveyed as an asset enhancing 
the value of those which he re- 
tains. 


The title to the annotation in 
2 ALR2d 601 is “Continued 
value of restrictive covenant to 
the dominant owner in protec- 
tion of his property from compe- 
tition as basis for its enforce- 
ment notwithstanding changes 
of neighborhood conditions.” 


Death Statute — contributory 
negligence. In Lindley v. Sink, 
218 Ind 1, 30 NE2d 456, 2 ALR 
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2d 772, opinion by Chief Jus- 
tice Swaim, it was held that the 
contributory negligence of one 
of the beneficiaries named in the 
wrongful death statute does not 
defeat the entire action and de- 
prive innocent beneficiaries of 
compensation provided by the 
statute. 

A full discussion of the case 
law on the subject, including a 
very valuable editorial sum- 
mary, appears in 2 ALR2d 785. 
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Divorce — length of domicil 
as jurisdictional. The result 
reached in Schillerstrom  v. 


Schillerstrom, — ND —, 32 NW 
2d 106, 2 ALR2d 271, opinion 
by District Judge Gronna, is in 
accordance with the majority 
view. It was there held that 
jurisdiction over the subject 
matter is the power of a court to 
hear and determine cases of the 
general class to which the action 
in question belongs. 

The conflicting cases on this 
very practical question are re- 
viewed in the annotation in 2 
ALR2d 291. 


Divorce and Separation — tes- 
timony of children. A husband 
alleging adultery and cruelty as 
grounds for seeking a divorce 
and obtaining a divorce on the 
ground of cruelty, is not preju- 
diced by the trial court’s refusal 
to permit a son of the parties, 
fourteen years of age, to testify 
to the wife’s alleged adultery 
five years before, of which no 
other evidence was given, since 
the court should not have grant- 
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ed a divorce on such testimony. 
Buck v. Buck, 320 Mich 624, 31 
NW2d 829, 2 ALR2d 1325, opin- 
ion by Justice Butzel. 

The title to the annotation in 
2 ALR2d 1329 is “Testimony of 
children as to grounds of di- 
vorce of their parents.” 


Eminent Domain — negligent 
damage as taking of property. 
The destruction of property by 
fire through the negligent opera- 
tion of spraying apparatus by 
agents of the state department 
of agriculture while disinfecting 
farm produce in order that it 
might be shipped out of an area 
quarantined by reason of an in- 
sect pest is not a taking or dam- 
aging of private property for 
public use so as to render the 
state suable therefor in its own 
courts without legislative con- 
sent, where such destruction 
was unintentional and not a nec- 
essary consequence of the spray- 
ing operation. Angelle v. State, 
212 La 1069, 34 So2d 321, 2 
ALR2d 666, opinion by Justice 
McCaleb. 

The subject of the annotation 
in 2 ALR2d 677 is “Damage to 
private property caused by neg- 
ligence of governmental agents 
as ‘taking,’ ‘damage,’ or ‘use’ for 
public purposes, in constitu- 
tional sense.” 


Evidence — admissibility in 
civil case of refusal to testify in 
criminal action. In an action 
growing out of a collision be- 
tween a truck and an automo- 
bile in another state, in which 
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each claimed that the other was 
on the wrong side of the high- 
way, the truck owner sought to 
show, aS an admission against 
interest, that the operator of the 
automobile, when charged with 
reckless driving on the occasion 
in question, stood on his consti- 
tutional rights and refused to 
testify. 

It was held that the permis- 
sibility of such showing was a 
procedural question as to which 
the law of the forum governed; 
and that the operator’s constitu- 
tional right would be impaired 
by permitting its exercise to be 
used against him. Hall Motor 
Freight v. Montgomery, — Mo 
—, 212 SW2d 748, 2 ALR2d 
1292, opinion by Commissioner 
Bradley. 

The subject of the annotation 
in 2 ALR2d 1297 is “Right to 
show in civil case that party or 
witness refused to testify on 
same matter under claim of 
privilege in previous criminal 
proceeding.” 


Group Insurance — employ- 
er’s notification of date premium 
is due. The Louisiana Court in 
Neider v. Continental Assurance 
Co., 213 La 621, 35 So2d 237, 
2 ALR2d 846, opinion by Justice 
Hawthorne, held that an em- 
ployer carrying group insurance 
on employees, to the premiums 
on which they contribute, is un- 
der a duty to give employees 
reasonable notification of its 
policy in making pay-roll deduc- 
tions covering their contribu- 
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tions so that they may know, 
when they have earned nothing, 
when a contribution should be 
made. 


The annotation in 2 ALR2d 
852 discusses “Group  insur- 
ance: failure of employer or in- 
surer to notify employee dropped 
from pay roll of the necessity 
for and time of contribution to 
premium by latter.” 


Highways — use of sidewalk 
as nuisance. In Shamhart v. 
Morrison Cafeteria Co., — Fla 
—, 32 So2d 727, 2 ALR2d 429, 
Justice Adams prepared an opin- 
ion holding that the require- 
ment of a decree in a suit by the 
owner of a neighboring store to 
enjoin as a nuisance a queue 
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formed by patrons of defend- 
ant’s cafeteria, interfering with 
access to his store, that defend- 
ant provide sufficient space upon 
his premises to accommodate 
persons waiting to be served, 
may permissibly be replaced by 
a requirement that the defend- 
ant so supervise the queue as 
to prevent the blocking of plain- 
tiff’s entrance. 

The annotation in 2 ALR2d 
437 discusses “Attracting peo- 
ple in such numbers as to ob- 
struct access to the neighboring 
premises, as nuisance.” 


CASE AND 


Husband and Wife — annul- 
ment as affecting prior acts. 
During a marriage which was 
voidable because one party con- 
cealed from the other the fact 
of affliction with a contagious 
disease, the wife was injured in 
consequence of the husband’s 
negligence. 

After obtaining an annulment 
of the marriage, she brought an 
action against him for such neg- 
ligence. It was held that be- 
cause of the marital relation at 
the time of the accident no cause 
of action ever came into exist- 
ence. Callow v. Thomas, — 
Mass —, 78 NE2d 637, 2 ALR 
2d 632, opinion by Justice 
Spalding. 

The annotation in 2 ALR2d 
637 discusses “Effect of annul- 
ment of marriage on rights aris- 
ing out of acts of or transac- 
tions between parties during the 
marriage.” 





COMMENT 
Instructions — amount of 
damages. Circuit Judge Lee, of 


the United States Circuit Court 
of Appeals, Fifth Circuit, pre- 
pared the opinion in Dowell, Inc. 
v. Jowers, 166 F2d 214, 2 ALR 
2d 442. This case holds that an 
instruction in a death action by 
the surviving widow and three 
minor children that in cases 
similar in character $10,000 or 
$15,000 had _ been allowed, 
coupled with the statement that 
each of the plaintiffs was enti- 
tled to separate consideration, 
is so highly prejudicial as to re- 
quire reversal, even though the 
jury were cautioned that the 
amounts referred to were not 
controlling, they having re- 
turned a verdict of $62,000. 
The conflicting rules on this 
question are discussed in the an- 
notation in 2 ALR2d 454. 


Insurance — change of benefi- 
ciary under National Service 
Policy. In Mitchell v. United 
States, 165 F2d 758, 2 ALR2d 
484, Circuit Judge Lee of the 
United States Circuit Court of 
Appeals, Fifth Circuit, wrote 
the opinion holding that proof 
that the insured, on the day of 
his marriage, told his wife he 
intended to make her beneficiary 
of his national service insurance 
in place of his mother, and that 
prior to going overseas for com- 
bat duty he filled out a War De- 
partment insurance report nam- 
ing the wife as beneficiary, to- 
gether with statements to a fel- 
low officer that he had made his 
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wife beneficiary, and a letter 
written to her inquiring whether 
she had gotten the insurance 
papers, is sufficient to establish 
a change of beneficiary. 


The various legal problems 
arising under National Service 
Life Insurance policies in re- 
spect to change of beneficiaries 
is discussed in the annotation in 
2 ALR2d 489. 


Insurance — illegal use of in- 
sured property. The owner of 
premises described variously by 
insurance policies thereon as a 
cafe and as a cold drink stand 
and lunch counter, engaged in il- 
legal liquor selling. A_ loss 
having occurred, the insurers 
brought a declaratory action to 
determine whether the _ illegal 
liquor selling had invalidated 
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the insurance either on the 
ground of public policy or on 
the ground that a _ condition 
against increase of hazards had 
been violated. 


It was held that as the policies 
did not promote illegal liquor 
selling they were not invalidated 
by the use of the insured prem- 
ises for the purpose; and that 
the question whether the hazard 
was increased by the liquor sell- 
ing was for the trier of the facts, 
whose decision in the negative, 
not being plainly wrong, could 
not be set aside in an appellate 
court. Boston Insurance Co. v. 
Read, 166 F2d 551, 2 ALR2d 
1155, opinion by Circuit Judge 
Bratton. 

The title to the annotation in 
2 ALR2d 1160 is “Manufacture 
or sale of intoxicating liquor as 
increase of hazard or change in 
use avoiding fire insurance pol- 
icy.” 


Insurance — temporary insur- 
ance. An applicant for life in- 
surance paid a premium at the 
time of making application and 
received a receipt conditioning 
liability on account of the pay- 
ment upon issuance of a policy, 
or, in event of the death of the 
applicant prior to such issuance, 
upon approval and acceptance 
of the application. 

After the insurance compa- 
ny’s rejection of the application, 
but before the applicant was 
notified of the rejection, she 
sustained a fatal injury. 


It was held that the interim 
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insurance effected by the receipt 
was terminated immediately up- 
on the insurer’s rejection of the 
application. Leube v. Pruden- 
tial Insurance Co., 147 Ohio St 
450, 72 NE2d 76, 2 ALR2d 936, 
opinion by Justice Matthias. 
The subject of the annotation 
in 2 ALR2d 943 is “Temporary 
life, accident, or health insur- 
ance pending approval of appli- 
cation or issuance of policy.” 


Intervention — in fiduciary 
proceedings. The Missouri 
Court in State Ex Rel. Duggan 
v. Kirkwood, — Mo —, 208 SW 
2d 257, 2 ALR2d 216, opinion by 
Chief Justice Tipton, held that 
under a statute giving a right of 
intervention to one so situated 
as to be adversely affected by 
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“Looks like Miss Brush is working late again tonight!” 
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a disposition of property in the 
court’s custody, one claiming an 
equitable right to the profits 
made by a former employee who 
engaged in business with an- 
other in violation of fiduciary re- 
lations under his contract of 
employment, is entitled to in- 
tervene in an action in which 
the former employee seeks an 
accounting of profits under his 
new contract, where the money 
in dispute has been deposited in 
the registry of the court. 

The briefs of counsel which 
are epitomized in 2 ALR2d on 
pages 218-221, and the annota- 
tion beginning on page 227, de- 
velops fully this very interest- 
ing problem. 
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Intoxicating Liquors — re- 
newal of license. Justice Frank 
T. Gallagher in Paron v. Shako- 
pee, Minn —, 32 NW2d 603, 
2 ALR2d 1227, wrote the opin- 
ion holding that on its expiration 
a liquor license is functus officio 
and of no further value or effect 
in the absence of a statute en- 
titling the licensee to renew. 

See the annotation in 2 ALR 
2d 1239 on the question “Grant 
or renewal of liquor license as 
affected by fact that applicant 
held such license in the past.” 





Judgment — res judicata as 
to consent judgment. The Mas- 
sachusetts Court, opinion by 


Justice Spalding, held in Mach- 
eras v. Syrmopoulos, 319 Mass 
485, 66 NE2d 351, 2 ALR2d 511, 
that a judgment for plaintiff 
after litigation in an action 
for damages to plaintiff’s auto- 
mobile in a collision alleged to 
have been caused by the defend- 
ant’s negligence is res judicata 
in a subsequent action by the 
defendant against the plaintiff 
in the former action to recover 
for personal injuries sustained 
in the same collision, although 
such judgment was entered by 
agreement. 

An extensive annotation in 2 
ALR2d 514 discusses the cases 
from all jurisdictions on this 
very practical question. 


Judicial Sales — purchase at. 
Justice Thomas in Burton v. 


McCoun, 304 Ky 569, 201 SW2d 
699, 2 ALR2d 1, wrote the opin- 
The holder of a second 


ion. 
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mortgage brought an action 
on the notes. The holder of 
the first mortgage filed a cross 
petition seeking judgment for 
the amount of the first mortgage 
debt. The judgment rendered 
for both directed sale of the 
mortgaged property by a com- 
missioner upon the request of 
either plaintiff or defendant in 
the respective judgments ren- 
dered, but in the judgment each 
creditor was given the right of 
execution to satisfy his respec- 
tive judgments. 

The holder of the judgment on 
the second mortgage notes ob- 
tained an execution upon which 
the property was sold, subject 
to the lien of the first mortgage, 
to the judgment debtor, who 
thereafter filed in the action in 
which the judgment was ren- 
dered exceptions to the execu- 
tion sale as being in direct vio- 
lation of the judgment. 

It was held that, even on the 
assumption that the sale was 
void rather than voidable, he 
had, by bidding in the property, 
waived his right to object. 

An extensive annotation of 
over two hundred pages appears 
in 2 ALR2d 6 on the subject 
“Estoppel of or waiver by par- 
ties or participants regarding 
irregularities or defects in exe- 
cution or judicial sale.” 


Jury Service — indoctrina- 
tion by court. In People v. 
Schoos, 399 Ill 527, 78 NE2d 
245, 2 ALR2d 1096, opinion by 
Justice Wilson, indoctrination 
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of persons summoned for jury 
service, before being drawn as 
jurors, with respect to court 
procedure and legal principles, 
by distributing to and admon- 
ishing them to study a pam- 
phlet on the subject, was held 
prejudicially erroneous to one 
convicted of crime, because of 
statements in the pamphlet like- 
ly to mislead laymen. 


The annotation in 2 ALR2d 
1104 discusses the conflicting 
cases on this point. 


Labor — regulation of picket- 
ing. The plaintiff, who owned 
and operated a barbershop, per- 
forming all the labor himself, 
refused either to join the local 
barbers’ union or to advance 
his prices to conform to union 
scales, whereupon the local 
union, a majority of whose 
members owned and operated 
their own shops without assist- 
ance of employees, voted to 
picket the plaintiff’s shop until 
he raised his prices. 


It was held that the picketing, .- 


although done without disturb- 
ance, threat, or forceful inter- 
ference with customers, by two 
pickets walking back and forth 
on the sidewalk in front of plain- 
tiff’s shop carrying a sign, “‘This 
barber shop unfair to organized 
labor,” was unlawful under 
state law and not an exercise of 
the constitutional right of free- 
dom of speech. Saveall v. Dem- 
ers, — Mass —, 76 NE2d 12, 2 
ALR2d 1190, opinion call Chief 
Justice Qua. . 
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The title to the annotation in 
2 ALR2d 1196 is “Relief against 
union activities as affected by 
the fact that owner of business 
operates without outside help or 
is doing part of the work.” 


Labor — restricting right to 
strike. The Alabama Court in 
Alabama Cartage Co. v. Interna- 
tional Bro. T. C. W. H., 250 Ala 
372, 34 So2d 576, 2 ALR2d 1273, 
opinion by Justice Brown, held 
that the constitutional right to 
picket in connection with a 
strike is waived by a labor union 
and its members by entering in- 
to a collective bargaining con- 
tract with an employer contain- 
ing a provision that there shall 
be no strike, lockout, or tieup 
without first using all possible 
means of peaceful settlement of 
any controversy. 


See the annotation in 2 ALR 
2d 1278 which discusses the 
question “Collective bargaining 
agreement as restricting right 
to strike or picket.” 


Landlord and Tenant — wse of 
residential property for business 
purposes. A very practica' 
question is presented in Carbon 
Fuel Co. v. Gregory, — W Va 
—, 48 SE2d 338, 2 ALR2d 1143, 
opinion by Justice Fox, where 
it is held that a written lease of 
a tenement house to an employee 
as an incident of his employ- 
ment, without express restric- 
tions on use other than those lim- 
iting occupancy to employees of 
the lessor and their families, 


_does not preclude the tenant’s 


use of the premises for other 
than residential purposes so as 
to prohibit him from selling ice 
cream at retail thereon. 


The title to the annotation in 
2 ALR2d 1148 is “Express or 
implied restriction on lessee’s 
use of residential property for 
business purposes.” 


Master and Servant — appar- 
ent authority of servant. A 
tractor-trailer carrying a load 
of merchandise hit the curb of 
a grass plot in the center of a 
street in Baltimore, resulting in 
death or injury of the driver 
of the truck, a soldier riding 
therein (whose presence was 
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unexplained), the driver of an- 
other truck with which the 
tractor-trailer collided, and a 
rider thereon, and damaging 
both trucks. The accident oc- 
curred on a stormy night and 
there was evidence that the 
grass plot was not properly 
marked with warning signs, de- 
vices, and lights. Actions were 
commenced against the company 
operating the tractor-trailer and 
against the city for the deaths 
of the driver and rider thereof 
and of the driver of the other 
truck and by the owner and 
rider of the latter truck. The 
trucking company filed third- 
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party complaints against the 
city under the joint tortfeasors 
act. 


Reversing judgment against 
the company operating the trac- 
tor-trailer on account of the 
death of the passenger on its 
vehicle, the court held that the 
plaintiff had not sustained its 
burden of proving that the pas- 
senger was riding in the capac- 
ity of helper or extra driver, 
and that as the doctrine of ap- 
parent authority applies only in 
principal and agent cases, and 
not in those involving master 
and servant, such doctrine could 
not supply the lack of authority 
of the driver to permit the per- 
son to ride. East Coast Freight 
Lines v. Baltimore, Md —, 
58 A2d 290, 2 ALR2d 386, opin- 
ion by Judge Collins. 

The annotation in 2 ALR2d 
406 discusses “Doctrine of ap- 
parent authority as applicable 
where relationship is that of 
master and servant.” 





Partnership — death or re- 
tirement. One of two partners 
owning and operating a hotel 
died. Her administrators, who 
were also, so far as known, her 
nearest of kin, entered into an 
agreement with the surviving 
partner for continuance of the 
business and their employment 
therein, under which each party 
was to receive a stated salary 
and the profits were to be divid- 
ed between the surviving part- 
ner and the estate of the deceased 
partner, 
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It was held that this did not 
constitute, by operation of law 
under the Uniform Partnership 
Act, a sale and assignment of 
the partnership assets to the 
surviving partner. Zach v. 
Schulman, — Ark —, 210 SW 
2d 124, 2 ALR2d 1078, opinion 
by Justice McHaney. 

The cases under the Uniform 
Partnership Act are discussed 
in the annotation in 2 ALR2d 
1084, 


Pretrial Conference — court 
rule requiring. The Montana 
Court in State ex rel. Kennedy 
v. District Court, — Mont —, 
194 P2d 256, 2 ALR2d 1050, 
opinion by Justice Gibson, held 
that power given a court to es- 
tablish a pretrial calendar con- 
fined to jury actions implies 
power to provide that no jury 
case shall be set for trial until 
the pretrial conference is had. 

The question annotated in 2 
ALR2d 1061 is “Power of court 
to adopt general rule requiring 
pretrial conference as distin- 
guished from exercising its dis- 
cretion in each case separately.” 


Trusts — advances to benefi- 
ciaries. The Missouri Court in 
Lyter v. Vestal, 355 Mo 457, 196 
SW2d 769, 2 ALR2d 1375, opin- 
ion by Commissioner Van Osdol, 
held that power to encroach up- 
on the principal of a testamen- 
tary trust only in an emergency, 
and not either in the discretion 
of the trustees or in an emer- 
gency, is conferred by a provi- 
sion that “The trustees in the 
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exercise of their discretion, and 
upon the written request of my 
wife, in the event of any emer- 
gency which in the discretion of 
the trustees exists, shall have 
the right to withdraw instal- 
ments of principal and pay them 
over to my said wife from time 
to time for the maintenance, 
comfort, and general welfare of 
herself and any minor child or 
children of mine.” 

The annotation in 2 ALR2d 
1383 discusses “Trust provi- 
sions for payment, within the 
trustee’s discretion or for a 
designated purpose, of part or 
all of the principal to the benefi- 
ciary.” 


Validity of Statute — right to 
question statute. In Northwest- 
ern Pennsylvania Automatic 
Phonograph Asso. v. Meadville, 
359 Pa 549, 59 A2d 907, 2 ALR 
2d 913, opinion by Justice Pat- 
terson, it was held that a cor- 
poration organized for the mu- 
tual benefit and protection of 
owners of phonographs and 
music boxes not itself subject to 
an alleged invalid ordinance im- 
posing a license tax on posses- 
sors of “juke boxes” has no 
standing to enjoin its enforce- 
ment against its members. 

The annotation in 2 ALR2d 
917 discusses “Right of labor 
union, or other organization for 
protection or promotion of inter- 
ests of members, to challenge 
validity of statute or ordinance 
on behalf of members.” 
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Vendor and Purchaser — oc- 
cupancy as notice. In Schell v. 
Kneedler, 359 Pa 424, 59 A2d 
91, 2 ALR2d 854, opinion by 
Justice Linn, it was held that a 
secret trust is not enforceable 
against persons’ purchasing 
from the beneficiary’s daughter 
and son-in-law, where the latter 
were in possession of the proper- 
ty and held the record title at 
the time of the purchase, and 
the purchaser had no knowledge 
of the trust, although the benefi- 
ciary also lived on the property. 

The title to the annotation in 
2 ALR2d 857 is “Occupancy of 
premises by both record owner 
and another as notice of title or 
interest of latter.” 


Venue — lien on land as giv- 
ing. In Cavalier County v. 
Gestson, — ND —, 31 NW2d 
787, 2 ALR2d 1254, opinion by 
District Judge Broderick, it was 
held that an action to set aside 
as obtained by fraud and mis- 
representation an order abating 
a tax on real property, and to 
have the tax, enforceable only 
against the property, declared a 
valid lien thereon, is one for the 
recovery of or determination of 
an interest in real property 
within the meaning of a statute 
fixing the venue of such actions 
in the county in which the real 
property is situated. 

The subject of the annotation 
in 2 ALR2d 1261 is “Lien as es- 
tate or interest in land within 
venue statute.” 
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Wills — alternative legacies. 
The owner of a house made a 
will devising it to her step- 
daughter, with a further provi- 
sion that if testatrix should 
have sold the house, so that the 
devise thereof could not “be 
carried out,” the stepdaughter 
should receive a sum of money, 
but that if the devise should “be 
carried out” the alternative be- 
quest should be null and void. 


Subsequently she deeded the 
house, without consideration, to 
the stepdaughter and herself as 
joint tenants with right of sur- 
vivorship. 


It was held that this was not a 
sale of the property entitling the 
stepdaughter to the alternative 


“Better not find any mistakes on this one—there’s no more paper!” 
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bequest. Industrial Trust Co. v. 
Davies, — RI —, 58 A2d 399, 2 
ALR2d 815, opinion by Justice 
Condon. 


The titie to the annotation in 
2 ALR2d 819 is “Construction 
and effect of general legacy con- 
ditional upon ademption of spe- 
cific legacy or devise to legatee.”’ 


Wills — priority of election 
by widow. A will gave the tes- 
tator’s widow a cash legacy, cer- 
tain personal property, and the 
use of or rent from all his real 
estate for her lifetime. The 
balance of his money and per- 
sonal property and the real es- 
tate after the widow’s death he 
gave to his brothers and sister. 
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Before his death the testator’s 
personal property diminished to 
the extent that it was not suffi- 
cient to pay the legacy to the 
widow. She elected to take un- 
der the will. 

The court held that by elect- 
ing to accept the will and the 
legacy in lieu of dower, the 
widow became in effect a pur- 
chaser for value and a creditor 
of the estate, as against other 
legatees and devisees, who were 
mere beneficiaries of the testa- 
tor’s bounty. The latter benefi- 
ciaries, therefore, were liable to 
contribute to the payment of the 
widow’s legacy, and it was a 
charge or lien on the real estate, 
although the dower was of less 
value than the legacy. The 
widow was also entitled to in- 
terest on the legacy, although 
she had collected the rents and 
profits from the real estate un- 
der the will. Muse v. Muse, 186 
Va 914, 45 SE2d 158, 2 ALR2d 
603, opinion by Justice Gregory. 

The title to the annotation in 
2 ALR2d beginning on page 607 
is “Priority of surviving spouse 
who accepts provision of will in 
lieu of dower or other marital 
rights over other legatees and 
devisees and creditors.” 


Witnesses — dead man’s stat- 
ute as applicable to personal 
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representative. An aunt handed 
a nephew, then in the Army, a 
sum of money which, on his own 
initiative, he deposited in a banl: 
in a joint account in order that 
it might be available to her if 
needed during his absence. The 
money was subsequently used 
with the nephew’s consent to 
pay the aunt’s funeral expenses 
and was refunded by her admin- 
istratrix. The refund was ques- 
tioned on final accounting on the 
ground that there had been no 
completed gift. 

It was held that the nephew 
had no such interest in the ac- 
counting proceeding as to ren- 
der him incompetent, under the 
so-called dead man’s statute, to 
testify to transactions with the 
aunt; that there had been a valid 
gift of the money to him; and 
that any error in the admission 
of evidence was harmless where 
it merely corroborated other 
competent evidence. Gibbs v. 
Barksdale, — Okla —, 184 P2d 
755, 2 ALR2d 345. The opin- 
ion was written by Vice Chief 
Justice Davison. 

The annotation in 2 ALR2d 
349 discusses ‘‘Application of 
dead man’s statute in proceed- 
ing involving account of per- 
sonal representative.” 
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cArgument in ‘* Forever -Amber’’ Case 


Attorney General v. Book Named ‘‘Forever Amber’’ 


(Mass.) 81 N.E.2d 663 


By GEORGE B. ROWELL 


Assistant Attorney General of Massachusetts 


ONSIDERATION of any book al- 
) leged to be obscene, indecent 
and impure creates a peculiar 
problem for everyone connected 
with the courts. Murder, theft 
and similar offenses can be 
viewed abstractly, as it is un- 
likely that those present have 
ever been murderers or thieves. 
Except for the defendant, the 
entire courtroom personnel is an 
onlooker. 

But all books about sex in 
some measure appear to the 
reader as autobiographical. Evi- 
dence on the degree of sexual 
stimulation by its very nature 
and finesse compels everyone 
in contact with the case to share 
somewhat in the experience and 
to connote additional experi- 
ences. 

But an individual’s personal 
response is not a safe guide in 
estimating what might be the 
response of the general public. 
The individual response may be 
hot or cold. 


The repetitions of Amber’s ad- 
ventures in sex may be the acts 
of the sandman, inducing drow- 
siness to a lofty mind beyond 
the frailities of the flesh. But 
to less detached and less ma- 
tured natures. each episode may 


be a tom-tom stroke; beating 
wild, jungle music; whipping 
up lustful desire. 

Boredom to one may be a 
string of powder-crackers to 
another. To the pure all things 
are pure—and can be soporific. 
But to common clay the raising 
of a new look skirt may result 
in the raising of a libido. Where 
a book might cause one to stifle 
a yawn, it might cause another 
to pat his hand over his mouth 
in a wolf call. It is the effect 
on the general public that must 
be considered—the effect on the 
mass of decent men and women. 

* * * 


We may not be able to legis- 
late morality by statute but laws 
at least prevent some immoral- 
ity. 

The laws of this common- 
wealth recognize a condition of 
obscenity, indecency and im- 
purity. The taboos against 
stimulation to practice these in- 
iquities are not as clearly defined 
as the clear-cut Sinai command- 
ments given to Moses: “Thou 
shalt not kill. Thou shalt not 
commit adultery” and so on. 
But a territory can still exist 
even though the boundary posts 
have been moved or are ob- 
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scured by fog. In crossing a 
frontier the position is reached 
where we know we are in a dif- 
ferent country. New flags fly, 
styles of architecture change, a 
different tongue is spoken. 

Even though the mores of 
society and the thought patterns 
of each individual make clear- 
cut dividing lines between ac- 
knowledged decency and recog- 
nized indecency hard to define, 
yet the fact remains that some- 
where the line can be crossed 
and that somewhere liberality 
ends and licentiousness begins 
and expands. 

* * * 


The mathematics on sex in 
the book is an important fact. A 
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“She used to be his secretary. He found out she could cook 
better than she could spell!” 
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mere inventory of the number 
of cases of illicit love, rape, acts 
of homosexuality, abortion, in- 
cest, and other depravity is an 
indication that “Forever Amber” 
is not another Louisa May AI- 
cott’s “Little Women”. 

The putrid pot-pourri of vul- 
garity did not concentrate by 
accident in the unfolding of a 
story. The author did not stud 
the pages with such a proportion 
of obscenity in deference to his- 
tory. A few strong references 
would have been enough to ex- 
plain that the times of Charles II 
were depraved. Dickens did not 
need to dip his pen in a cesspool 
of filth to so describe the resto- 
ration. 
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Sex was shovelled in because 
licentiousness was the chief 
sales inducement. This fact 
was developed in the advertis- 
ing. “As appears from exhibits 
3 and 5, the book was advertised 
as a sex book. This is clearly 
shown from the text used in 
the published advertisements, 
as follows: ‘Forever Amber’ 
is a heroine who will remind you 
of Scarlett O’Hara and Catherine 
the Great rolled into one dainty 
package of dynamite” (R. 44). 
In later advertisements the 
company added: “Surrounded 
by a score of inflammable Casa- 
novas from the corrupt court of 
Charles II.” The promoters de- 
liberately intended to make this 
book the supermarket in pub- 
lished indecency. They lined 
“Forever Amber” with keyholes 
in order to bring in the paying 
customers. Their purpose was 
to give more brothel bait per 
chapter than appears in any 
other recently published book. 

The description of the plague, 
fire and other episodes was in- 
serted to maintain dramatic in- 
terest as the story jumped from 
bedroom to bedroom. They were 
dragged in as blinds to permit 
a description of the book to dis- 
close that some subjects other 
than illicit love appeared in the 
pages. These non-sexual thrills 
were used—as the pause is used 
in music and oratory—to give 
greater punch to the hot lines as 
they came along. 


A latitude in the general at- 
titude toward sex since Blue 
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Law days does not warrant the 
publishing of licentious books. 
We all realize that men and 
women are not plaster saints. 

The man who penned the 
second inaugural, through which 
flowed deeply religious senti- 
ments as spiritual as the sub- 
lime passages of an old testa- 
ment prophet, also was the 
prairie lawyer whose _ rare 
touches of smoking-car humor 
convulsed the lusty humans 
around the country inn’s stove 
and set tingling the ears of 
scandalized local Mrs. Grundys. 
It would be insufferable cant to 
pretend that the average human 
does not relish an occasional 
whisper about an indiscretion. 
Nevertheless, a dinner would be 
fit only for the garbage pail if 
an overdose of spice permeated 
everything. 

Let us grant that to err is 
human. But unless society is to 
duplicate decadent Rome on the 
eve of the fall or is to ape the 
customs of West Indian brothels 
when buccaneers and their de- 
praved harlots held sway, so- 
ciety will draw the line some- 
where between what would shock 
Sir Galahad and what would 
satiate Sodom and Gomorrah. 


The sexual mores of modern 
society permit more frankness 
in the discussion of sex than in 
the Victorian age when the prim 
insisted that a girl’s legs must 
always be called “limbs” in 
mixed company. Even today, 
when, in the phrase of the song 
hit in Oklahoma, “The gals 
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have gone about as far as they 
can go”, we find the suggestion 
of a boundary line somewhere. 
Palm Beach’s most revealing 
suntan suit—even today—re- 
quires a halter. 


Progress from prudery to 
sophistication must have a ter- 
minal somewhere. At least 
Massachusetts society thinks so, 
for society has not exerted 
pressure on the legislature to 
repeal the statutes regarding 
obscene, indecent and impure 
printed matter. 


A study of “Forever Amber’s” 
manifold obscene passages— 
each weighed as a single potent 
episode and then combined for 
an appraisal of the climactic ef- 
fect of the book in its entirety— 
impels one to say that the line 
has been passed. 


If this book is not obscene 
within the meaning of the law 
then I cannot conceive of any 
book being obscene within the 
meaning of the law. If this 
book is not obscene then the 
statutes of the commonwealth 
refer to a condition which no 
longer exists in the sexual mores 
of modern Massachusetts. 


Some might assume that I ex- 
aggerate. They would explain 
to me in words such as these: 
“Oh, there is a limit beyond 
which licentious pens must not 
write. As liberals of a great age 
we should permit approach to 
this limit. But we should pro- 
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hibit the play by puiay descrip- 
tion of the sexual bout itself’’. 

But even a detailed word 
painting of the sexual act itself 
might not be as erotic as the 
obscene suggestiveness of “For- 
ever Amber.” A pencil sketch 
of copulation might not be as 
damaging to the sensitive read- 
er as a titillative reference to 
the same. If the description 
appeared in a medical text, 
couched in technical phrases, 
ardor might be dulled by the 
Latin. If described by a psy- 
chiatrist, passion might be re- 
strained by the polysyllables. 

The suggestion of an alluring 
bedroom adventure between pul- 
sative beauty and passionate 
royalty is more conducive to 
licentious day-dreaming than is 
the actual photograph of a drab 
chamber in a slum house of ill 
fame with its bawdy occupants. 
The stage antics of Mae West in 
her prime were more powerful 
as an attraction to the primrose 
path than was the slight of a 
plaster Venus de Milo standing 
disrobed in a cold museum. The 
strip tease dancer and her 
curves are more suggestive to 
passionate desires than is the 
pose of a naked artist’s model 
in a drafty room. It is the idea 
which is stimulated that counts 
in the breakdown of moral re- 
sistance, not the light waves 
transmitted from an episode or 
pose. 

Consider in this relationship 
an oil painting. No artist can 
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represent the three dimensions 
seen by the human eye. Hence, 
he does not attempt to duplicate 
nature. He falls back on his 
skill at producing verisimilitude 
—the appearance of truth. He 
cannot reproduce nature. In- 
stead by means of one daub of 
paint adroitly placed beside an- 
other he creates the illusion of 
reality. 

Examine a_ section closely. 
We find not an exact copy of 
that portion of the scene but 
crude brush strokes, which when 
viewed from a short distance 
arrange themselves in a vibrant 
reality. The spectator’s own 
imagination, stimulated by flat 
paint, challenged by the gaps in 
the pigment, activated by the 
interplay of restraint and force 
in the color—the spectator’s 
own imagination, I repeat, cre- 
ates the picture—exactly as the 
artist knew would happen. 


So it is in printed words about 
sexual matters. The act itself 
need not be revealed. The hint 
is more tantalizing than the ex- 
posure. The hint compels the 
reader to complete the scene in 
his own mind. The reader him- 
self thus becomes a participant. 
The evil pleasure of this experi- 
ence prompts him to consider 
the possibility of adding a physi- 
cal adventure to his mental ex- 
perience. 


The starting point of every 
sex act is a thought. “Forever 
Amber” is a machine-gun fusil- 
lade of obscene thoughts, ham- 
mering away at the citadel of 
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self-restraint, many of the bul- 
lets finding their targets. 


* ok * 


I recognize that all involved 
risk stigmatization from jeering 
critics whenever a _ book is 
banned in Boston. But we are 
responsible to Bay State law, 
not to outside critics. The tradi- 
tions of Massachusetts society 
are stamped on our laws. Our 
statutes are “The felt necessi- 
ties of our times” (Holmes). 
They are the expressions of the 
New England conscience. The 
laws can be changed so soon as 
the morals of the people change. 
But until the people speak, we 
are but their instruments in en- 
forcing their decisions. 

We know that today many of 
the rugged old virtues of this 
section are viewed with scorn by 
the claimants of sophistication 
beyond our borders. But Mas- 
sachusetts needs no elbow-jog- 
ging from outsiders on how to 
think, We make our own deci- 
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sions. We live our own lives. 
We obey our own conscience. 

We realize that thousands of 
copies of this obscene book al- 
ready have been circulated in 
our state and already are pollut- 
ing young minds and tempting 
older people. Banning the book 
now might be locking the barn 
door after the horse has been 
stolen. At least the closed door 
might prevent some other horses 
from being stolen. 

But because a wrong is of 
duration is no excuse for not 
stopping it when the social con- 
science of the people, acting 
through their judicial channels, 
has finally brought the case to 
the point where it can be de- 
cided with finality. We have 
reached the climax in “Forever 
Amber’s” course of indecency 
where we can now say: “This 
is the end.’ Long-suffering, 
patient Massachusetts society 
outlaws “Forever Amber” for 
its own moral protection, a pro- 
tection furnished by its laws. 
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woman witness: 


“Now, Jane, you can’t tell what your daughter told 
you for she is now dead and you can’t testify to what 


a dead person said.” 


The witness: 
when she told me that 


“Yes, Judge, but she wasn’t dead 


” 
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And the witness 


continued to tell what deceased had told her. 
Contributor: William H. Ellis 
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Condensed from New York State Bar Association 
Bulletin, December, 1948 


& has been thought that attor- 
neys who write wills might 
be interested in some reflections 
by one who reads hundreds of 
them every year. 


The Testator’s Wishes.—It is 
supposed by some that a perfect 
will is one exactly setting forth 
the wishes of the testator. This 
would be true if the wishes of all 
testators were clear, legal and 
practical. That they are not is 
shown by the fact that many 
wills contain clauses that are 
verbally vague, legally void or 
practically unworkable, clauses 
which should have been molded 
into better form by the person 
drawing the will. 


Perpetuities—In a state as 
lenient toward perpetuities as is 
New York it would seem easy to 
avoid them. Actually however, 
the desires of testators to keep 
family and fortune together, 
will, unless restrained, result in 
partial, and therefore, in New 
York, total invalidity of the will. 
Furthermore if the _ testator 
should move to a state where 
the laws are less favorable than 
ours, his bequests of personal 
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How Not to Write a Will 


By VERNON RAYMOND WELLS 
Member of the N. Y. Bar and former 
U.S. Internal Revenue Agent 





property and his devises of real 
property in the other state may 
become void. Probably the only 
safe future interest, good in any 
state, is not more than two life 
estates followed by a vested re- 
mainder to a named person. 


Restraints on Alienation.—A 
direct prohibition against selling 
or mortgaging property is gen- 
erally held invalid and is to be 
avoided. Spendthrift trusts 
while valid should be very care- 
fully set up so that the trustees 
can pay income to other persons 
if the beneficiary attempts to 
sell or mortgage, leaving no in- 
come due him on which the 
creditor can levy. 


Accumulation of Income.—Ac- 
cumulation of income is greatly 
limited by statute in some states, 
and elsewhere is a frequent rea- 
son for contesting or attempting 
to invalidate wills. Total ac- 
cumulation is particularly to be 
avoided. 


Precatory Expressions.—Prec- 
atory expressions should never 
be used. An example is a devise 
to the wife absolutely, followed 
by a request that she provide for 
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the children. All provisions of 
a will should be positive and 
mandatory, creating only cer- 
tain and definite interest, and 
there should be no recitals of 
hopes or desires. 


Shifting Interests—Where a 
will creates an absolute fee 
simple in one clause and at- 
tempts to cut it down by a later 
clause shifting the interests, 
trouble frequently ensues. This 
can easily be avoided if the per- 
son drafting the will takes care 
to call life estates and remain- 
ders by their correct legal 
names, and not to fall into the 
error of trying to give away in 
— and take back in the 
next. 


If the Devisee Dies.—Wilis 
frequently devise to one person 
for life and then to another per- 
son, but if the second person 
dies, then to a third person. 
The will does not say whether 
the testator means death of the 
second person before the testa- 
tor’s death but before the death 
of the life tenant, or whether he 
means death at any time in the 
future even after the death of 
the life tenant. Such a will 
should be made definite by fix- 
ing the time intended. 


Or the Survivors.—Frequent- 
ly a will creates a life estate in 
the widow with remainder to the 
children or their survivors. 
This sometimes results in great 
injustice as where one of the 
children dies during the life es- 
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“they” to describe several per- 
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tate leaving children. These 
grandchildren may be held by 
the court to get nothing, which 
is usually contrary to the testa- 
tor’s intentions. The situation 
should be avoided by more defi- 
nite provisions in favor of 
grandchildren. 


Heirs and Descendants.—De- 
vises and remainders to classes, 
such as heirs, heirs of body, de- 
scendants, issue, grandchildren, 
next of kin, legal representa- 
tives, and (perhaps) to the sur- 
vivors of them if they die with- 
out issue (and so forth and so 
forth), are responsible for more 
will difficulties than almost any 
other creature of the draftsmen 
of wills. The obvious remedy is 
prevention, that is to curb the 
desires of testators who wish to 
tie up their property to remote 
times, and to limit future inter- 
ests in order that the reason- 
able wishes of the testator may 
be realized but so that they will 
not fail by the creation of ambi- 
guities and unreasonable post- 
ponements. 


They.—Do not use the word 
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sons. For example, if a trust 
for four people is to end when 
“they” die, or when “they” ar- 
rive at the age of twenty-one, 
does this mean when the time 
elapses as to each as to his share, 
or when it elapses as to all _or 
the survivor? m 


Future Interest “Rules”, — 
After reading the many hair- 
splitting decisions on the Rules 
in Shelley’s Case, Wild’s Case 
and Bingham’s Case, as to the 
meaning of “heirs” and “chil- 
dren” one is led to conclude that 
no will should ever be written, 
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“T can’t tell you anything — I never inquire 
into my husband’s hobbies!”’ 
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the clauses of which come any- 
where near the situations in- 
volved in those Rules. 


Per Capita or Per Stirpes.— 
If the devisee is a future class 
it is well to avoid a controversy 
as to whether the members will 
take per capita or per stirpes by 
stating which is intended. A 
still better suggestion is to avoid 
the creation of any interest so 
involved that it is necessary to 
prescribe whether it is per 
capita or per stirpes. 


Fractional Interests—It is 


frequently found that a testator 
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bequeaths certain sums to chari- 
ties and to relatives, and the 
residue to the immediate fam- 
ily. This will result in gross in- 
equality if the estate is not as 
large as anticipated, because the 
shrinkage reduces the residue 
but not the fixed amounts. A 
division by fractional interests 
is much fairer. 


Encroachment on Principal.— 
A trustee should be directed to 
encroach on principal if the in- 
come falls below a certain per- 
cent or amount. This is to 
guard against compelling the im- 


mediate beneficiaries to suffer 


(because of an unexpected ré- 
duction in income), rather than 
the remote beneficiaries in 
whom the testator is presum- 
eg only secondarily interest- 
ed. 


Lapse.—Inasmuch as all de- 
vises and legacies lapse if the 
devisee or legatee predeceases 
the testator, except those to 
blood relatives dying with lineal 
descendants, provision should 
also be made for death of devi- 
sees at the same time in a com- 
mon disaster. 


Escheat.—No testator wishes 
his legacies or devises to es- 
cheat to the state if the legatees 
or devisees cannot be found. 
However, if there is any prob- 
ability that this may happen, as 
for example when the benefici- 
aries live abroad, a substitution- 
ary or residuary clause should 
protect against such an escheat. 
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Description of Real Estate.— 
Much confusion arises from us- 
ing such descriptions as “my 
farm property” or “No. 5510 
Lindell Boulevard,’ or “the 
west part of my store building.” 
This can be avoided by always 
obtaining a complete legal de- 
scription by lot and block num- 
ber, or showing the _ section, 
township and range. This de- 
scription should be taken from 
a new abstract or title policy. 
Copying from an old deed or tax 
bill is a frequent cause of mis- 
takes. 


Names of Beneficiaries.—To 
say that beneficiaries should be 
properly named seems rather 
elementary. However, experi- 
ence shows that errors frequent- 
ly occur. For example, in refer- 
ring to charitable and religious 
institutions, particular care 
should ‘be exercised in designat- 
ing such beneficiaries by their 
correct kegal names. Also, there 
is occasional trouble because of 
different relatives having the 
same name. 


Naming Children.—While it is 
the opinion of this writer that 
children should be mentioned in 
wills in any state, it is not a 
must in New York state wills. 
The methods used to name them 
are frequently inadequate. All 
those living should be named 
and a clause added mentioning 
those who may be born in the 
future as well as children of 
children already deceased or 
who may die before the testa- 
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tors death. such direct men- 
tion should be made even though 
the child is indirectly mentioned 
in some other way. The usual 
method of giving each child a 
nominal bequest is sufficient but 
sometimes inconvenient if he 
cannot be found or refuses to ac- 
cept. A better way is to state 
that he is to receive nothing. 


Adopted Children.—If there 
are any adopted children this 
fact must be remembered in 
writing a will. For example, 
the general mention of children, 
or other general designation, 
may not include adopted chil- 
dren. Special inquiry should 
also be made as to the wishes of 
the testator with reference to 
members of the family not legal- 
ly adopted. 


Concurrent Estates—In de- 
vising to several devisees it is 
sometimes stated that the prop- 
erty shall pass to them “joint- 
ly,” or two sisters will be called 
“tenants by entireties,” or they 
are to hold the land as “joint 
property.” Such loose expres- 
sions should be avoided and 
definite statements made as to 
whether the estate is a tenancy 
in common, a joint tenancy or a 
tenancy by the entirety, and 
whether the survivor is to take. 


In Lieu of Dower.—Some- 
times wills are vague in not stat- 
ing whether a devise or legacy 
to the wife or husband is in lieu 
of, or in addition to, their rights 
of dower, curtesy, election, de- 
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scent, homestead, allowances or 
other rights or claims. All wills 
should be definite in this respect. 


Support.—A _ provision that 
one devisee shall “support” 
someone else should be avoided 
as vague and difficult to enforce. 
A definite bequest to a trustee 
providing for stated payments 
and for encroachment on prin- 
cipal under stated circumstances 
is more advisable. 


Unequal Division. — Remem- 
ber that will contests most fre- 
quently result from an unequal 
or unjust division of property 
among the heirs. Make the divi- 
sion as fair as is consistent with 
the testator’s reasonable wishes 
and avoid claims of undue in- 
fluence, and expensive contro- 
versies and possible overthrow 
of the will. 


Partial Intestacy—lIt is re- 
markable how many wills leave 
the testator partially intestate. 
This may be due to the omission 
of a residuary clause, or to a 
provision containing a series of 
alternatives that provide for all 
contingencies except the one 
that actually happens. 


Powers to Suecessors.—All 
powers should be made to pass 
to a named successor executor 
and trustee. This is to guard 
against the lack of a person to 
execute powers if executor or 
trustee dies or refuses to act, 
and to avoid an expensive pro- 
ceeding to appoint a successor 
and to obtain powers by decree. 
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This precaution should be taken 
even with corporate executors 
or trustees because they might 
refuse to act. 


Mandatory Power. — The 
clause creating a power fre- 
quently provides that the ex- 
ecutor or trustee is directed 
(rather than merely empow- 
ered) to sell. This means that 
an immediate sale must be had 
or the executor or trustee will 
incur serious liability for dam- 
ages. This frequently leads to a 
great sacrifice of the property. 
The surrounding circumstances 
should be carefully considered 
before creating a mandatory 
power. 


Vague Powers.—Powers in 
wills are frequently found to be 
vague, impractical and difficult 
to apply. For example, a power 
to sell “when necessary” or to 
“pay debts” out of real estate, 
or to “carry on” a business, or 
not to sell for a certain time 
without power to sell then, or 
to “dispose of” property, or to 
“control” or “use” or “enjoy.” 


Powers of Appointment.—As 
the courts seem to hold that a 
general devise does not act as 
an exercise of a power to ap- 
point (or devise), it is advisable 
to state that the will is to apply 
not only to all property owned 
by the testator but also all over 
which he has any power of ap- 
pointment. 


Power of Appointment Alone. 
—Sometimes property is de- 


vised to a person for life with 
power to appoint or devise, but 
without power to sell, lease or 
mortgage. This makes disposi- 
tion during the life of the life 
tenant difficult and expensive 
because of the uncertainty as to 
what sort of will he might leave 
at his death. 


Annuities. — Annuities or 
monthly payments are some- 
times found in wills without any 
method being set up to sell 
property free from the lien of 
those annuities which the an- 
nuitants either will not or can- 
not waive. It is much better to 
create a trust and give the trus- 
tee power to sell and reinvest 
proceeds for the benefit of the 
annuitants. 


Joint Wills—A joint will, or 
one signed by two persons, is 
to be avoided, because of doubts 
as to its revocability after the 
death of one testator, and for 
other reasons. Two separate 
wills are much better. 


Debts to Be Paid.—The tradi- 
tional paragraph that “all my 
just debts are to be paid” origi- 
nated at a time when debts were 
not a lien on real estate and is 
quite unnecessary now. How- 
ever it may be desirable in cer- 
tain cases to give an executor 
or trustee unusual powers to 
continue a business, incur, pay, 
and compromise debts. 


Lien of Legacies.—General 
money legacies and specific de- 
vises of real estate should not be 
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included in the same will unless 
the testator has ample funds to 
pay the legacies, otherwise the 
legacies will be a lien on the real 
estate, which result is usually 
not what the testator would 
have wished. 


Devises to Churches.—It is 
not advisable to devise real es- 
tate (other than the church 
building, parsonage or ceme- 
tery) to a church corporation. 
Such a devise is void under the 
constitution in many states. A 
board of trustees is a better way 
and is believed the best solution. 
The laws of many states are 
very restrictive as to devises 
and bequests to churches and 
charities, and should be checked 
if such provisions are to be in- 
cluded. 


Masses.—Where bequests are 
given for the saying of Masses, 
especially future Masses, it usu- 
ally does not occur to the drafts- 
man of the will to provide some 
positive method of releasing the 
lien of the bequest on the es- 
tate. Also such bequests are 
frequently extremely vague. 


Advancements. — Inquiry 
should be made as to whether 
the testator has made advance- 
ments to some of his children 
and whether he wishes such ad- 
vancements deducted from their 
portions. If so, this must be 
provided for in the will, other- 
wise such deductions (although 
allowed where there is no will), 
will not be considered by the 
court, 


Mortgaged Property. — If 
properties specifically devised 
to different children are subject 
to mortgages, inquiry should be 
made as to whether the testator 
wishes such children to receive 
the properties encumbered or 
clear, and what his intentions 
are if he should later pay off one 
or more of the mortgages. 


Homestead Rights.—The fact 
that the homestead rights of the 
widow and minor children can- 
not be affected by a will is usu- 
ally entirely overlooked by the 
writers of wills. It may happen 
that the testator would have de- 
sired an entirely different dis- 
position of his property if this 
fact had been brought to his at- 
tention. 


Contracts to Devise.—Inquiry 
should be made as to whether 
the testator has made any writ- 
ten or verbal contracts or prom- 
ises to devise, or verbal convey- 
ances to children. If upon 
discussion these are considered 
to be valid, the will should be 
drawn to fulfill such contracts 
and thus avoid litigation after 
the death of the testator. 


Residuary Clause. — Every 
will should end with a residuary 
clause even though it may seem 
at the time that there will be no 
residue after payment of be- 
quests. This residuary clause 
should especially include any 
lapsed legacies or devises, and 
should be written to include all 
property, or interest in proper- 
ty, real, personal or mixed, not 
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otherwise disposed of in the 
will, wherever such property or 
interest may be situated or 
whenever it may be acquired, 
as well as any property which 
the testator may have power to 
devise or appoint. 


Motives and Conditions.— 
Sometimes the motive for giv- 
ing a legacy or devise is stated, 
and sometimes it is declared 
that the will is to take effect only 
if certain events happen, or cer- 
tain conditions are fulfilled. All 
of these things should be omit- 
ted from wills, as they add noth- 
ing to the legal effect but fre- 
— invalidate the whole 
will. 


Taxes.—Writing a will, like 
any other business transaction, 
is today affected with tax prob- 
lems. Hence an attorney expert 
in estate and inheritance taxes 
must be consulted to avoid mis- 
takes in disposing of any large 
estate. Especial thought should 
be given to the avoidance of 
future taxation and devolutions, 
by the possible death of devisees 
and legatees shortly after the 
death of the testator. Trusts 
can frequently be created, great- 
ly reducing the tax burden. 


Codicils.—The practice of ad- 
ding codicils instead-of execut- 
ing a new will gives rise to 
many controversies and should 
not be followed. Among these 
controversies are questions as to 
how much of the will is revoked 
by the codicil, and what is the 
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effect of a void codicil on a good 
will. 


New Wills.—It is no doubt 
difficult to impress property 
owners with the necessity of re- 
writing their wills. The need 
of frequent rewriting becomes 
apparent however when one 
considers how many wills fail 
to express the intentions of the 
testator due to the fact that 
property specifically devised has 
been sold since the will was 
drawn, or that other property 
has been acquired, or sold, or 
the testator has married or that 
deaths or births have occurred, 
which have created a situation 
which the will as originally 
drawn fails utterly to meet. 


Revocation. — Contentions 
arising from attempted revoca- 
tions of wills are not infrequent. 
To avoid such disputes it is best 
to preserve the old will, marking 
each page revoked with date and 
signature, rather than to de- 
stroy it as is commonly done. 
When a new will is executed it 
should have a clause revoking 
all previous wills. 


Foreign Executor or Trustee. 
—In many states, though not in- 
cluding New York, an individual 
or corporation of another state 
cannot act as executor, and a 
corporation of another, though 
not including New York, cannot 
act as trustee. This should be 
considered if the testator owns 
land in two or more states and 
different executors and trustees 
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residing in each state should be 
appointed. 


Custody of Wills.—The testa- 
tor should be told that the will 
when executed should not be 
kept at home where it may be 
lost, or perhaps destroyed by 
someone evilly disposed. It 
should be deposited with a trust 
company or kept in a safe de- 
posit box, and the interested 
parties told of its existence so 
that it will surely be probated 
within a year after the testa- 
tor’s death as provided by stat- 
ute. 


Directions as to Probate.—If 
the executor is an individual and 
inexperienced in such matters a 
memorandum should be attached 
to the will directing him as to 
which attorney to consult and 
in what counties and states pro- 
bate is to be had. His attention 
should be directed to statutes as 
to proof, as to authentication of 
copies and as to recording the 
will in the Recorder’s Office. He 
should be given such other infor- 
mation as he may need. 


Inventory.—Frequently testa- 
tors do not discuss their proper- 
ty affairs with their attorneys 
or families. Hence there is 
often a doubt as to what prop- 
erty a decedent owned. An in- 
ventory of real estate and per- 
sonal securities is seldom found 
with wills but should always be. 
Such an inventory should in- 
clude any interest that the testa- 
tor may have had jointly with 
others, or as trust beneficiary. 





COMMENT 


Even “lost” real estate is not 
unusual. Search of records in 
the Assessor’s Office and Re- 
corder’s Office is sometimes nec- 
essary. 


Renunciation.—If the wife or 
husband is given less than she 
or he would receive if there were 
no will, provision should be 
made for a possible renunciation 
of the will. It usually is a fact 
that the testator would have 
wished to make an entirely dif- 
ferent division in case of re- 
nunciation. Overlooking this 
possibility often results in a 
failure to express the testator’s 
intentions. 


Aliens.—The fact that the tes- 
tator or some of the devisees or 
legatees are not citizens is sel- 
dom considered in writing wills. 
The effect of this fact both as 
to New York and other states 
where the testator may reside or 
own property should be care- 
fully studied. 


Mental Capacity.—It is diffi- 
cult to forestall a contest of the 
will on claims of mental inca- 
pacity. One way is to obtain a 
written opinion of a physician 
as to mental capacity at about 
the date the will is executed. 


Undue Inflwence—One of the 
grounds of possible contest is 
undue influence especially in- 
fluence by persons who have 
been occupying a _ confidential 
relation (in a business manage- 
ment or advisory capacity). 
This can be avoided by estab- 
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lishing in advance that such per- 
sons had nothing two do with 
the making of the will. 


Perhaps No Will_—In a few 
cases it is evident that the tes- 
tator should not have written a 
will at all, but should have left 
his estate to be divided under 
the intestate laws of descent and 
distribution. One example is 
where a very complicated will 
is written for a very small es- 
tate. Another is a long will 
which is merely a statement of 
the laws of descent, as a will 
devising the homestead to the 
widow for life and after her 
death to the children but if any 
has died without descendants 
then to the survivors, or if a 
child leaves descendants, then to 
the descendants. 


Living Trusts.—Living trusts 
are becoming popular as a 
means of post-mortem disposi- 
tion of property. Several pre- 
cautions should be exercised. 
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One is that too much property 
be not included so as to prevent 
future use by the settler. An- 
other precaution is to remember 
that in living trust deeds the 
rule against perpetuities dates 
from the date of the deed and 
not from the date of death as in 
wills. For example, contingent 
remainders after life estates to 
future born children are good in 
wills but void in trust deeds. 


Only a Lawyer Should Write 
a Will—It must be evident from 
the above observations that only 
a lawyer should write a will, and 
that he must use all of his learn- 
ing and experience to produce a 
perfect one. 

It must also be evident that 
nothing less than perfection will 
suffice for a will. For it hap- 
pens to be the only legal docu- 
ment that does not take effect, 
and the provisions of which are 
secret, until a time when it will 
be forever too late to correct 
mistakes. 


Ten Precepts by Justice I. Montefiore Levy 


tion. 


No gPeNE 


Thou shalt not commit adultery. 

Thou shalt love thy spouse. 

Thou shalt be diligent. 

Thou shalt be temperate. 

. Thou shalt not argue to the point of alterca- 


Thou shalt take equal responsibility, accepting 
the other’s judgment in the event of a tie. 
. Thou shalt lead a_ simple 


life, enjoying the 


country air and walks. 


_ 
oo Ww 


. Thou shalt envy not the material possessions 
of others; they may lack your happiness. 

. Thou shalt retire early. 

. Thou shalt not eat in bed. 

Contributor: Dorothy Leonard, New York City. 
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HE Nation’s 48th presidential 

inauguration of Harry S. 
Truman, 32nd Chief Executive 
of the United States, and Alben 
W. Barkley, the country’s 35th 
heir apparent, made a new en- 
try in the book of legal statistics. 

It marks the second time in 
American history that two ex- 
judges were sworn in as presi- 
dent and vice-president. The 
only other time this happened 
was on March 4, 1833 when the 
inauguration principals were 
Judge Andrew Jackson of the 
Supreme Court of Tennessee 
and Judge Martin Van Buren, a 
New York Surrogate. 


Judge Truman, former Pre- 
siding Justice of the County 
Court of Jackson County, Mis- 
souri, is the fifth judicial officer 
to occupy the nation’s executive 
mansion. He follows in the 
footsteps of Jackson, Van Buren, 
Judge George Washington of the 
Colonial Court of Virginia, and 
William H. Taft, sometime Ohio 
Circuit Court Judge and Asso- 
ciate Justice of the United 
States Supreme Court. 

Judge Barkley, who sat on the 
bench of the McCracken County 
Court in Kentucky, is the fifth 
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By ALBERT P. BLAUSTEIN 
of the New York City Bar 


















“judicial” vice-president, suc- 
ceeding Van Buren, Truman, 
Daniel D. Tompkins, justice of 
the New York Supreme Court, 
and Adlai E. Stevenson, a Mas- 
ter of Chancery in Illinois. 


But while Washington and 
Truman both served as judges, 
neither was ever a practicing at- 
torney or even a member of the 
bar. Rather, next month’s in- 
auguration will be the 12th in 
which a non-lawyer will be 
sworn in as president. 


Of the 32 men who have held 
the post of chief executive, 26 
have been attorneys and three 
others, Theodore’ Roosevelt, 
Warren G. Harding, and Tru- 
man, attended law school. Tru- 
man received his legal training 
as a student of the Kansas City 
School of Law from 1923 to 
1925. The other non-lawyers 
were Generals Washington, Wil- 
liam Henry Harrison, Zachary 
Taylor and Ulysses S. Grant, 
tailor Andrew Johnson and en- 
gineer Herbert Hoover. 

Barkley is the 27th lawyer to 
hold the nation’s No. 2 job. 
And two of his predecessors 
were  law-trained Theodore 
Roosevelt and Truman. 
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Last November’s election, the 
41st in our history, marked the 
11th time that lawyer vied with 
non-lawyer to take up residency 
at 1600 Pennsylvania Avenue. 
And when Truman won the vot- 
ers’ nod over ex-Prosecuting At- 
torney Thomas E. Dewey, it was 
the fifth time that “lawyer” had 
gone down to defeat at the hands 
of his lay rival. 

Truman followed in the foot- 
steps of William H. Harrison, 
who bested Van Buren in the 
presidential sweepstakes of 
1840; Taylor, who defeated 
lawyer Lewis Cass in 1848; 
Grant, who won out over at- 
torney Horatio Seymour in 
1868; and Theodore Roosevelt, 
who trounced the distinguished 
jurist Alton B. Parker, Chief 
Judge of the New York Court of 
Appeals, in 1904. 

Lawyer defeated non-lawyer 
in 1838 when Van Buren scored 
a victory over General Harrison; 
in 1856 when James Buchanan 
bested General John C. Fre- 
mont; in 1864 when Abraham 
Lincoln defeated General George 
B. McClellan; in 1880 when 
James A. Garfield was the win- 
ner over General Winfield S. 
Hancock; in 1884 when Grover 
Cleveland won out over journal- 
ist James G. Blaine; and in 
1932 when Franklin D. Roose- 
velt was the voters’ choice over 
engineer Hoover. 

In 23 of our other battles for 
the White House, the contest 
has been between lawyer candi- 
dates, and in only three presi- 
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For SALE Lincola Documents 


Two legal pleadings written entirely in the 
hand of Abraham Lincoln and signed “‘Lin- 
coln.”” Guaranteed genuine; suitable for fram- 
ing; folio size, with Lincoln’s handwriting 
confined to one side of page. An attractive 


addition to any law office. Priced at $100.00 
each. Write for price list of other original 
documents in stock, 


KING VW. HOSTICK 
American Historical Documents 
55 E. Washington Chicago 2. 


dential elections has the race 
been without a lawyer entry. 
These were in 1872 when Gen- 
eral Grant defeated publisher 
Horace Greeley; in 1920 when 
publisher Harding bested pub- 
lisher James Cox; and in 1928 
when engineer Hoover scored a 
triumph over businessman-poli- 
tician Alfred E. Smith. 


The other four presidential 
elections were held prior to 1804, 
the first election year in which 
the 12th Amendment was in ef- 
fect. In those years there was 
no contest between the chief- 
tains of rival parties, instead, 
the candidate with the highest 
number of electoral votes was 
declared president, and the vice- 
presidency was awarded to the 
contestant with the second larg- 
est number of ballots. 


All in all, lawyers and judges 
have done better in the presi- 
dential races than in the con- 
tests for the post of heir ap- 
parent. Since 1804, 29 lawyers 
and seven non-lawyers have 
been chosen for the White 
House, while 27 lawyers and 
nine non-lawyers have been 
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numbered among the defeated 
candidates. On the other hand, 
28 lawyers and eight laymen 
have won the position of vice- 
president, defeating a group of 
30 lawyers and six non-lawyers. 

Chief Judge Parker and Unit- 
ed States Supreme Court Jus- 
tice Charles E. Hughes were the 
only two men of the judiciary to 
be defeated in a presidential 
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Confuse him. 


them: 


society. 


V. The briefless student: 
Stay on good terms with him. 
without briefs, you may in future years be ask- 
ing him to supplement your endowment. 
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race, but five ex-judges have lost 
the battle for vice-presidency. 
These were Nathan Sanford, 
Chancellor of New York; Wil- 
liam L. Dayton of the New Jer- 
sey Supreme Court; Hershel V. 
Johnson of the Georgia Superior 
Court; Allen G. Thurman, Chief 
Justice of the Ohio Supreme 
Court; and Charles McNary, of 
the Supreme Court of Oregon. 


Law School Pedagogy 
By Prof. Ivan C. Rutledge, 
University of Washington School of Law 
I. The student who writes a long, rambling brief 


which somehow manages to comprise all the facts and, 
given a charitable construction, says what can be said 


Endure him: You may someday have to read his 
opinions given from the bench of the appellate 


II. The student who produces a brief which ignores 
the facts and fails to mention any so-called rules of 


Be lenient with him, but do not let him waste his 

talents studying law, because the characteristic 

first aforesaid may mean that he will have to 
undergo the vicissitudes of a politician’s life. 

III. The student whose brief is a concise statement 

of the pertinent facts with a clear resumé of the 


If the brief is his own, he can 
stand it, and he has the makings of a lawyer. 

IV. The student whose brief contains the facts well 

stated and a critical analysis of the law applied to 


Avoid him. He probably knows more than you 
| do, and besides he may become a subverter of 


If he can hang on 
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@ Material in dissenting and sep- 
arate opinions. 


@ Annotations showing where 
each digest proposition has been 
subsequently limited, overruled, 
or distinguished by the U. S. Su- 
preme Court in later cases. 


@ References to Am. Jur. and to 
A.L.R. annotation materials. 


@ A complete text of the U. S. 
Constitution with references to 
digest sections where the provi- 
sions have been construed. 


@ A rules volume with the text of 
the rules of the various Federal 
courts. 


There are many other exclusive features in this 
great digest. Write us today for information. 


The Lawyers Co-operative Publishing Company 
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ALR2d has added 


FEATURES TO 


“Serice Through Annotation” 


MERICAN Law Reports, in its many years of “Service Through 
Annotation,” has won the admiration and respect of the pro- 
fession as the top research tool of the researcher. 


Now with the advent of ALR2d, we have added many important 
features which give this new Second Series of ALR greater service 
values. 


Space will not permit an exhaustive list of these new features. 
Among them are: 
e A Summary of the Reported Case 
e A New Scheme of Section Numbering 
e Greatly Improved Word Indexes and Digest System 


We have prepared an extensive brochure describing in detail these 
features which make ALR “Now Better Than Ever.”’ We shall be 
glad to send it to you without obligation. Write to either joint 
publisher below. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, New York 
BANCROFT-WHITNEY COMPANY -!- “ie San Francisco 1, California 




















